THE 


NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 


VOLUME XLI 


OCTOBER, 1918. 


EDITORIAL NOTES. 


The publication by the New Jersey State League of Municipali- 
ties, issued monthly, is taken by 180 municipalities, each of which is a 
member of the League. This represents about 70 per cent. of the 
municipalities of the State. It is a magazine which deserves a wide 
circulation among members of city and borough councils, and, in fact, 
among all citizens who take an active interest in civic affairs, as its 
suggestions upon government and laws respecting health, sewerage, 
keeping of public accounts, methods of financeering, hygiene, etc., are 
up-to-date and often most illuminating, especially when not theories 
but reforms that have been put into practice in other localities are set 
forth. Yet it is not to be overlooked that the basis of all true reforms 
in municipal government is the right type of citizens to form the gov- 
erning body. Some cities of this State, and some boroughs, towns and 
villages have first-class men in charge of affairs, and then these munic- 
ipalities thrive and have a name. Others are badly manned and there 
are internal dissensions and public discontent. We could name a num- 
ber of the municipalities of the former class, but, as distinctions are 
invidious, we choose to call attention to the one city with whose gov- 
ernment we are most familiar—that in which the Journal is published, 
Plainfield. For a long series of years, with scarcely an exception, men 
of known character and ability have been elected as Mayor, and first- 
class business men have been selected to sit in the Council. As a re- 
sult this city has made a record of progress and efficiency in improving 
and stabilizing municipal affairs, which is not known to be second to 
any city in the State. The complaints against the governing body, 
or Mayor, are only the few which always originate with the small 
fraction of the public who are uninformed or built on the ways of the 
Ishmaelite, having a hand against everything which makes for civic 
betterment. Recently this city’s peculiarly efficient Mayor, having 
served for two terms, proposed to give way to some successor. The 
public knew the man to have just the qualifications which a Mayor 
ought to possess—integrity, high character, industry, sound business 
judgment, and the ability to represent the city on any public occasion 
and in reference to any public question, by oral speech or with the pen. 
Business men of all political parties at once said: “No; we cannot 
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afford, especially during this War crisis, to make a change and run 
any risk. We want you to continue in office.” They signed their 
names to such a request. Reluctantly, as we believe, the Mayor per- 
mitted his name to go again before the primary of his party ; the oppo- 
sition party put up no candidate. There was an opposition ticket 
within his party, made by those who demurred to some of his best acts, 
but by a tremendous majority he was renominated, and, of course, will 
be elected. This is the way to do it elsewhere. The best qualified man 
in a municipality is none too good for the highest executive office, and 
equally good men, if to be found, should not be above accepting the 
position of councilman. These are, above all preceding years, stren- 
uous times. To serve the public well in such days in local municipal 
station is to serve one’s State and country, and the requirement is for 
level-headed, sagacious, business men rather than for theorists or 
those seeking to place friends into fat jobs. It has never been charged 
nor hinted that any member of Council or appointee in Plainfield was a 
“profitteer,” with possibly an exception some years ago, when the 
suspects, if we recall aright, were promptly brought to hook. At all 
events for a long time back the civic slate as to integrity and efficiency 
has been kept clean. 


We have followed with not a little interest the litigation and pro- 
ceedings connected with the endeavor of the city of Bayonne to pos- 
sess its own water plant. Last month we noted the progress of the 
litigation and presented the opinion of three of the Judges of the 
Supreme Court, including the Chief Justice (who delivered the deci- 
sion), which stated that all necessary legal proceedings had been taken 
to acquire the property and contracts of the New York and New Jer- 
sey Water Co. and the East Jersey Water Co., and that the Mayor 
must sign the city’s contract. When this was done the purchase price 
of $2,017,000, (this, however, included a bonded indebtedness of $600,- 
000), was paid, and the property and contracts were made over. To 
obtain the money for the purchase an ordinance was passed providing 
for the issue of 2,017 bonds of $1,000 each. A brokerage firm in New 
York City took 1,392 of these bonds, at a rate of 1,018, believed to be 
the highest price for municipal bonds sold anywhere in what is known 
as “The Metropolitan District” since the beginning of the War. So 
much, therefore, is settled, as all the issued bonds were sold and the 
property actually acquired and is in possession. 

There is yet another interesting phase, however, in the way of 
litigation. The New York and New Jersey Water Co. did not actually 
own any water shed or any water works, but had a contract with the 
East Jersey Water Co. to pump water out of the Passaic River at 
Little lalls, filter it and deliver it into the pipes of the New York 
and New Jersey Water Co. at Arlington, 12 miles from Little Falls, 
which pipe lines convey the water from Arlington to Bayonne, and 
this included the right of way, and there were also included a number 
of contracts made by the Water Co. to supply some other munic- 
ipalities, and some of the large industrial plants on the meadows, 
with water that formed the basis of the value of the property. This 
contract between the New York and New Jersey Water Co. and the 
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East Jersey Water Co. provided that the East Jersey Water Co. 
should have 85% of the amount paid by the City of Bayonne as its 
compensation for its services. The contract was made for a period of 
25 years with the New York and New Jersey Water Co., renewable 
for 25 year periods forever, upon one year’s notice in writing before 
the expiration of either or any of the 25-year periods, and it expires 
in Sept., 1919. This contract, of course, has been assigned by the 
New York & New Jersey Water Co. to the City of Bayonne and the 
counsel for the city Commissioners have given their opinion that 
the contract was properly assignable and enforceable by the assignee, 
which is now the City of Bayonne, against the East Jersey Water 
Co. during the entire period of its existence; that the City of Bayonne 
takes the property and contracts of the New York & New Jersey 
Water Co. subject to all its liabilities together with all its privileges. 
Immediately upon acquiring the property both the New York & New 
Jersey Water Co. and the City of Bayonne served notice upon the 
East Jersey Water Co. that they would renew the contract accord- 
ing to the terms thereof. Thereupon the East Jersey Water Co. served 
notice upon the City of Bayonne that they would continue to supply 
water to the city under the contract as a public utility, but would 
repudiate the prices, inasmuch as the City of Bayonne owned the 
water plant and there was no contract in existence. So this question 
is yet to be fought out in our Courts. However, in no way will it 
change the fact that the City of Bayonne now owns and will continue 
to operate its own water plant. 

We have also learned that since the purchase of the plant the 
city has made a very favorable contract with the Federal Ship Build- 
ing Co. That company has offered to lay out on the upland and 
under the Hackensack River two thirty-inch pipes of approved con- 
struction and quality, costing them about $500,000, asking in return 
from the city $150,000, not in cash, but in water at the rate of $1.00 
per 1,000 cu. ft., a rate which must prove profitable to Bayonne. 
They do this because it is the plan of the Ship Building Co. to con- 
struct a large dry-dock immediately over Bayonne’s water pipes, and, 
before the dry-dock could be constructed, the water pipes had to be 
taken out and placed in another location. 


This is such a day of wonders as to the doings of America in 
sustaining its war program that one can hardly keep pace with them 
even in the newspapers. Everywhere builders and contractors and 
subscribers to loans and every common laborer, not to speak of 
our gallant boys abroad, are “going over the top.” In this connec- 
tion we have been filled with amazement at the statement of the lead- 
ing powder and subsiduaries-to-powder manufacturers in this coun- 
try, the great DuPont organization, whose headquarters appear to 
be at Wilmington, Delaware, but whose manufactories seem to be 
almost everywhere. This company published a monthly magazine 
that usually comes to our table, and in the September number appeared 
in full an address of its Vice-President, Col. E. G. Buckner, delivered 
at a “DuPont General Sales Convention” at Atlantic City in June last. 
From it we learn that since the European War began in August, 
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1914, this company had sold to the United States Government and 
its foreign allies more than 1,500,000,000 pounds of explosives, 125,- 
000,000 rounds of special ammunition for aeroplanes, 50,000,000 caps 
and 206,000,000 black powder pellets for shells; had contracted to 
load shells, detonators, etc., to the number of 90,000,000, and also to 
build a number of immense plants in various parts of the country 
for the Government, one of them alone (at Nashville, Tennessee, to 
manufacture smokeless powder) to cost some $75,000,000, and with 
a capacity of 1,000,000 pounds of powder per day! To be more explicit 
the Colonel said: 

“This plant is being built in nine units—each one complete in 
itself. One of these units is approximately eight times the size of 
the largest smokeless powder plant in the United States prior to 1914, 
The entire plant is 70 times as large as the largest plant before the 
war. It covers an area one and one-half miles wide by three miles 
long. To operate it at capacity will require 1,500,000 pounds of nitrate 
of soda per day—675,000 pounds of sulphur per day. It will consume 
4,500 tons of coal for each 24 hours, which is equivalent to 100 carloads, 
or two trainloads. It will require 100,000,000 gallons of water per 
24 hours, or as much water as is used by a city having a population of 
one million people. The central power plant will contain 68 boilers, 
each with a rating of 825 horsepower. It will be the largest smokeless 
powder plant in the world and the last word in powder making. It 
will require 20 to 25 thousand men ten to twelve months to complete 
it, and your company has agreed to give its 116 years of accumulated 
knowledge and do this enormous construction at actual cost and with- 
out profit.” 

What is quite as remarkable financeering is this statement; that 
in 1915, when the rate of exchange was such that the British Govern- 
ment found it difficult to pay its powder bills as contracted for, the 
Company accepted British one-year notes for $46,700,000 and carried 
them until it was convenient to liquidate them in full. At the same 
time it extended a similar credit to the French Government for 
$9,200,000, subscribed to Anglo-French bonds to the amount of 
$36,350,000, and purchased other obligations of the Allied Govern- 
ments to the amount of $19,350,000. It also subscribed to the first, 
second and third Liberty Loans, $80,775,000, and purchased United 
States Government Temporary Certificates to the amount of 
$54,575,000. It also gave to the first Red Cross campaign $600,000; 
to the second $1,200,000, and to the Y. M. C. A., $250,000, and in 1917, 
paid a Federal tax of $20,997,000. At the same time it lowered the 
price of powder from $1.00 per pound in 1914, to 49} cents in Sept., 
1917. These are simply astounding figures and show a colossal busi- 
ness enterprise and fairness in dealing such as must overtop every 
other business venture in this country. We wonder if the German 
Krupp concern has done anywhere near as much for the plundering 
Huns. And the amusing part of the whole amazing story (which we 
assume to be an exact and correct one) is that complaints have found 
their way into some portions of the press of America that the DuPonts 
were simply “making money,” and had no special interest in the 
overthrow of what Col. Buckner terms “the dishonorable, brutal and 
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devilish conduct of the German Government.” We don’t doubt it has 
made money, but it seems to have known how to use it well. Besides 
what has been above stated the DuPont organization has supplied to 
the Government for fighting in France, 4,168 men. It scarcely looks 
as if it were a disloyal institution, as was even suggested not long ago 
by as influential a journal as “Harper’s Weekly.” 


In the case of Gillard v. Manufacturers’ Casualty Ins. Co., wherein 
a judgment was obtained in the Orange District Court for injuries 
sustained in a collision with a jitney ’bus in Newark, the Supreme 
Court held, on Sept. 13th, in an opinion written by Mr. Justice Black, 
that the Act of 1916 requiring jitney operators to file a $5,000 policy 
of insurance with the chief fiscal officer of the city wherein a license 
to operate was granted, is constitutional. The plaintiff’s judgment 
‘a default) against the ’bus owner was for $100. The driver of the 

us, one Wawzyke, was operating the jitney under a license granted 
by Newark and had filed a policy issued by the defendant company 
for $5,000, and this policy was sued upon to recover the amount of the 
judgment. The opinion held that the injured person may sue the 
insurance company directly, as prescribed by the statute, on a judg- 
ment recovered against an auto bus owner, for damages occasioned as 
the result of an accident. “The injured person’s rights are original and 
primary, not derivative and secondary under the statute,” said the 
opinion. 

One of the general orders of the United States Railroad Admin- 
istration is to the effect that no railroad officer, attorney or employé 
may hold a political office. The order then goes on, naively, to say: 
“The position of notaries public, members of draft boards, officers of 
public libraries and of religious and eleemosynary institutions are 
not construed as political offices.” As if anyone would suspect that an 
officer of a public library, and especially of a religious institution is 
the holder of a political office! The order seems to be straining the 
point beyond what is reasonable. No doubt a railroad employé 
should not at the same time be the member of a legislative body, but 
there are small, local “political” offices, so-called, in every community 
to which first class men, whatever their wage-earning occupations may 
be, ought to be elected or appointed, and we fail to see how railroad 
employment would necessarily render such men ineffective and so 
ineligible to holding such offices. We have in mind now a railroad 
conductor who for years has been a member of a municipal council 
and, because of his efficiency, had become its president. He must quit 
serving his neighbors and constituents as he has done or leave his 
employment. The justice of it is not apparent, though of course it 
will be conceded that there may be cases where the rule would seem 
to be for the interest of a railroad, and we hold that each should be 
decided upon its own merits and not under a cast-iron rule. 


If an employé, in the course of his employment, is bitten by a 
mosquito, which so poisons him that he is “laid up for repairs” for 
some period, may he recover of his employer for his injuries? Prob- 
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ably the first case of this kind is a New Jersey case—fittingly so, for 
this State is supposed to be “the home” of this little insect. The case 
has not gone to the Supreme Court, but was decided by Deputy 
Commissioner Goos of the Workingmen’s Compensation Bureau. 
The matter arose in Bergen County, where a laborer from East 
Orange was engaged with a trench-digging squad, sent out by the 
Bergen County Mosquito Extermination Commission. He was bit- 
ten, the wound became infected, and for five weeks he was fighting the 
wound in his home before full recovery. He was allowed $50 for his 
injuries. If this is to be a precedent, claims for damages from mos- 
quito bites ought to increase enormously in and about the vicinity 
of Newark Bay. 


The city of Mt. Vernon in the State of New York passed an 
ordinance about July last prohibiting the sale of certain newspapers 
in that municipality during the continuance of the War. This ordi- 
nance was obviously directed against the New York “American” and 
“Evening Journal,” both Hearst newspapers. A temporary injunction 
was obtained by Hearst’s attorney restraining the operation of the 
ordinance, but this was subsequently dissolved on the ground that 
the proper remedy, if one existed, was not that of an injunction. In 
one locality in this State the same end was sought by an ordinance 
requiring all local newsdealers to take out licenses, it being the evident 
policy of the governing board to see that no licenses were to be 
granted to dealers who would not agree not to sell the Hearst news- 
papers. We observe that “Law Notes” thinks it within the municipal 
police power to suppress (by ordinance) disloyal newspapers in time 
of war. It says: “The national war power to suppress a publication 
deemed to be of disloyal tendency is scarcely to be doubted. The 
power of a Governor to suspend summarily the publication of a 
socialistic newspaper circulating in a district where martial law has 
been declared on account of labor troubles has been sustained in a 
well-considered case. Hatfield v. Graham, 73 W. Va. 759, Ann. Cas. 
1917C 1. There is an increasing tendency in the Courts to recognize 
a local war power in aid of that of the nation. And in the absence of 
State or national action on a particular subject there would seem to be 
no sound reason why municipal action deemed to be for the best 
interests of a locality may not stand on that footing. Thus a State 
regulation designed to prevent improper use of the national flag has 
been sustained on the ground that jfadicial notice may be taken of the 
fact that such a misuse is apt to produce a breach of the peace. Halter 
v. State, 105 N. W. 298. It may well be contended that the same con- 
sideration brings such an ordinance as that under consideration within 
the municipal police power.” 


The resolutions published under the head of “Miscellany” in 
this issue should be read by all members of the Bar of this State, 
as showing the opinion of the various delegates to the recent American 
Bar Association meeting on, first, the duty of the Bar toward the 
Great War; second, the way in which to endeavor to reduce litigation ; 
third, a consideration of the basis on which contingent fees are con- 
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tracted for. It may surprise some outside of the profession that any 
lawyers would think for a moment of so planning that litigation may 
be reduced in volume, but the real lawyer of high character knows 
that it is to the interest of the general public and of the country as 
a whole to prevent needless lawsuits whenever it is within an attor- 
ney’s power. These resolutions may at least set many attorneys to 
os over what they can and should do to put the resolutions into 
efiect. 


It seems to us than an unusual number of important, if not 
entirely novel decisions have been rendered by our New Jersey Courts 
during the past summer. The pages of the “Atlantic Reporter” have 
furnished most interesting reading, and we regret not to have the 
space to give a resume of them, as even an intelligible synopsis 
would fill this whole Journal. As mere examples, there was the case 
of Rose v. Slough, in which the question arose whether, when an 
owner of land abutting a public highway has a tree upon the side- 
walk, which is allowed to grow in the roots so that they bulge up 
the pavement several inches, and a person, walking along, stumbles 
over it and sustains injury, a right of action against the owner thereby 
accrues. The Court of Errors holds that there was, in the case, 
no legal duty of the owner to repair, and there can be no recovery 
for the injury. It also holds that where, as in this case, the munic- 
ipality had assumed control of the trees within its territory, an 
abutting owner is relieved of the care of a tree on his sidewalk “to 
the extent that he will be exempt from liability to respond in dam- 
ages in a civil action to an individual who has suffered an injury of 
which the tree was the producing cause;” distinguishing the case 
from Weller v. McCormick, 47 N. J. Law, 397. Then there is the 
case of Atlantic Coast Electric Ry. Co. v. Board of Public Utility 
Commissioners, on the force and effect of a contract of a munic- 
ipality with a street railway company, to which in the Court of Errors 
several Judges dissented; the case of McMahon v. Ricker, as to the 
payment of salaries to officials in counties of the first class under the 
Amendatory and Supplementary Acts of 1917 (P. L., pp. 771, 772) ; 
the case of Overseer of Montclair v. Eason, a bastardy case, holding 
that such a case is a civil proceeding and that the burden of proof 
does not require proof of paternity beyond a reasonable doubt; the 
inheritance tax case, In Re Roebling’s estate, involving the State tax 
on $1,000,000; the murder case of State v. Agnesi, in which the sub- 
ject of what is self-defense is clearly disposed of; the case of Trapp 
v. Brown, which concerns the legal proof required in putting into 
operation the Act of 1916 (P. L., p. 242), which authorizes the Court, 
when an execution has been returned unsatisfied, to order an execu- 
tion against “wages, debts, earnings,” etc.; the case of Murphy v. 
Hudson Board of Chosen Freeholders, determining that an appointed 
county official, whose term of office is fixed by law, cannot be removed 
from office by resolution without the authority of some statute; the 
false pretense case of State vy. Samaha; the contempt case, In Re Ver- 
don; the motor-vehicle lien case of Crucible Steel Co. v. Polack Tyre 
& Rubber Co., construing the garagekeepers’ lien Act of 1915 (P. L., 
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p. 556); the specific performance case of Bartley v. Lindabury, etc., 
etc. We note above only a few of the interesting litigated questions 
that come to our mind, but all of them deserve the attention of the 
Bar and especially of those young attorneys who are trying to keep 
up with the mass of new and useful information that our learned 
judiciary, the equal of that of any State, is constantly imparting. 


Among the most recently published of the many important cases 
alluded to in the foregoing paragraph is one not there mentioned, 
that of Hilton v. Hilton, decided by the Court of Errors June 17. It 
concerns property rights in a trade name, and Mr. Justice Swayze 
wrote the opinion for the Court. The case was appealed from the 
Court of Chancery. The opinion holds that the right of a man to use 
his own name in his own business is one of the inalienable rights 
guaranteed by the Constitution, and he is not to be restrained in its 
use at all times and in all ways simply because its use may be in the 
way of unfair competition, but only restrained from certain uses of 
that name under contractual conditions. The points at issue are 
most clearly expressed, and adds much to our knowledge of what 
our highest Court holds to be law since the well-known case of 
Rogers v. Rogers, 71 N. J. Eq., 560. 





A SCOTCH VIEW OF AMERICA’S ENTRY INTO THE WAR. 


We have a full knowledge of how our people view the European 
War, and understand pretty well how we got into it, after staying out 
a little too long, but this general fact does not quite satisfy those of us 
who like to know just how the matter is viewed on the other side. 
English newspapers are frequently quoted from, but not those pub- 
lished in Scotland. What do the Scotch think of us; do they blame us 
much for being late, and do they fully appreciate what we are now 
doing to win the War? This double question has been so well an- 
swered by an article in one of the leading Glasgow newspapers, which 
has lately reached this office, that it may interest many of our readers 
to present it nearly in full. It shows that the Scotch, as indeed the 
English, people are not at all ignorant of the facts; in truth this 
article exhibits a fine insight into just what has been happening in 
America. From it we quote: «4 

“The fact is that America was caught by the full blast of war’s 
necessities unprepared. And it was not altogether her fault, for she 
was led to believe that she was to concentrate on money help first, on 
munitions second, and then, by a long last, on men. The Eastern 
States naturally, being nearest the coast on which the news of the 
world earliest beat and broke, were wider awake. But even then the 
War was 3,000 miles away. The Middle West was very German in 
origin and sympathies, and where not anti-British was unsympathetic. 
The West was anything up to something like 7,000 miles from the 
guns, and was apathetic—where, indeed, it was as though there were 
no war at all. The rumor of war crept into its wild places like a faint 
echo from another world entirely. 
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“The German had been very busy all the time and long before the 
War with his insidious activities, and we had been characteristically 
tardy in this respect. So the old suspicion of England’s motives deep- 
ened. The closing sores of a century past were kept open and salted, 
where not directly poisoned. ‘English aggression or greed had pro- 
voked the strife, which was a war of defense for Germany,’ was a 
statement carefully kept before a large portion of the American people, 
till they believed that they believed it. 

“There were two camps of strong opinion in America, and one 
could not avoid coming in contact with them in trains and hotels, and 
wherever men gather together and talk. These were the Roosevelt 
and Woodrow Wilson camps. The Lusitania outrage had early roused 
the basically British and native American population, and Roosevelt 
demanded intervention. His argument that America, having been a 
party to The Hague Convention, was bound to protest with all the 
power at her command against those who wantonly broke the pact of 
nations was quite sound and feasible had America’s population been 
homogeneous. Alongside of that was President Wilson’s attitude, and 
the personality of the man gave its character thereto. His mind is 
philosophical, argumentative, and formal, not easily, if at all, in- 
fluenced by others. While absolutely anxious for righteousness he is 
as obstinate as his Scottish blood can make him. With him the whole 
position had to be thought out through and through. 

“All the time the heterogeneous composition of the present Amer- 
ican population had its important bearing on the question. And cer- 
tain facts had weight. There were the Germanic masses, educated in 
language-tight compartments, their upbringing guided, as if by tele- 
graphic communication, by Berlin, their geographies, histories, songs, 
and traditions fostering national pride and national ambitions. The 
Americans are, in general, a peace-loving people, and there were many 
individuals busily keeping before them the question, ‘What have we 
to do with “England’s” War? Why should we imperil the prosperity 
of the nation and the strength of the future when we are not being 
threatened?” Even the cry of ‘Liberty in danger’ did not mean much. 
For it was a War for Europe’s liberty; and though America was free 
and devoted to freedom, it did not touch her, being on the other side 
of the world. So the Germans threw their hats in the air at the news 
of each fresh outrage, and laughed in the faces of any who growled at 
the performance, being, except for the growl, otherwise meanwhile 
impotent. Even when the ‘Deutschland’ giant submarine crossed to 
America, a great new quay was built for her, a banquet given her 
commander, and a great deal cleverly made of it by the German prop- 
aganda. Indeed, for a time it looked very uncertain for those who 
hungered for intervention; and Wilson’s re-election as President was 
secured by votes of the West and Middle West because he had kept 
America out of the War. 

“If Germany had only been sensible on the seas it would have 
gone largely different. But her blatant submarine policy became a 
world scandal, playing scornfully with America’s humanitarian pro- 
test. And then her secret propaganda against America herself showed 
its ugly head. And War had to be. 
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“Tt was Americans that brought America into the War. No 
outsider could have done that. Only a fool would have meddled; and 
his meddling would have been disastrous with such a proud and inde- 
pendent people. The men above all who achieved this were Attorney 
James M. Beck, with his book, ‘The Facts of the Case,’ which should 
be read by everybody, even to-day, and Ambassador Gerard, divinely 
placed as representative of America at Berlin. The one prepared the 
way by stating the truth and exposing the German falsehoods as to 
causes. The other blew the awakening blast with his revelations, 
familiar now to all the world. And then came the document of Prince 
Lichnowsky, the honest man who by accident was sent to London to 
poison sources there—the German Balaam, who blessed where he was 
sent to curse, and whose words confirmed the justice of the world’s 
plea against the German crime. 

“Nevertheless the War had to be Americanized, and the general 
impulses were scarce. The casualties were for the most part camp 
sicknesses and such mortalities as arise from these. It was so different 
with ourselves—first, the tug of honorable obligations towards Bel- 
gium, then our great casualty lists and the shock of Mons; and we 
were wading, almost before we knew, ankle-deep among the graves. 
Certain facts or elements in American life helped. 

“The American is devotedly loyal to his country and his flag, and 
keenly sensitive to insult offered to either of these. The star-spangled 
banner is to him more than a mere symbol; it is a fact of loyalty, a 
living bit of his history. Any man who slights or ignores it to-day will 
run the certain risk of immediate hanging. Our own flag means a 
good deal to us also, but mostly when we are away from home. The 
American citizen is, however, as warm towards it at home as when he 
is abroad. 

“The American is also very keen to know. He is the most anxious 
inquirer I have ever met. And the more he learned the more quickly 
that apathy born of remoteness from the scene of conflict and that 
ignorance of the issues involved, springing from the same cause, 
passed out of sight. 

“As time went on the outlook on matters of merely financial pros- 
perity also changed rapidly. The material got into proper perspective. 
Men got ready to give all for the sake of the cause when its real nature 
became manifest. The nation became willing for sacrifice. The gen- 
eral heart of America is in this true,reverent, and quiet. The Ameri- 
can has come in with high ideals, and he recognizes that there are 
spiritual as well as material issues involved. . . . 

“America is in with grim and stern resolve for victory. We in 
Britain have a duty before us, of cementing this brotherhood of lib- 
erty. We ought to see that the last shadow of misunderstanding is 
finally cleared away, for after the War we shall have to stand together 
for the holiest and best ideals for which we shall have suffered to- 
gether. And the cleverest German propaganda must never cleave 
again this union of blood, tradition, and principle which to-day have 
made us one.” 
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A GERMAN-BORN CITIZEN'S VIEW OF HOW GERMANY CAME TO BE 
WHAT IT IS. 


The most clearly put statement we have seen of the hypnotising 
methods practiced by the “Junkers” upon the German people is that 
by Hon. Henry Morgenthau, ex-Ambassador to Turkey, in an address 
at Cooper Union, New York City, on October 18th. This address was 
not published in full by any of the New York newspapers so far as we 
observed, except by the “Times.” It is sure to interest such of our 
readers as have traveled in Germany and have been surprised at the 
fact that a docile, home-loving people, could become in a short time 
so barbarous as to applaud every uncivilized act that the military 
powers put forth “to conquer the world.” Mr. Morgenthau being a 
German by birth could speak with authority on his theme. Among 
other things he said: 

“This attempt to differentiate between the German Government 
and the German people (by the President) is nothing new. President 
Wilson drew this distinction in the very addresses in which he asked 
Congress to declare war. His insistence on this point has irritated 
many observers, here and abroad, who have insisted that no such dif- 
ference exists, that the German people are just as bad as their Kaiser, 
that they approve the most dastardly crimes of the German Army and 
the German Navy, and are just as lustful of military conquest as their 
imperial masters. I believe that those who refuse to see much differ- 
ence between the mentality of the German people and the German 
Government are right. They have worked as a unit in this insane 
enterprise of conquering the world. 

“This fact, however, does not affect the wisdom of the President’s 
policy. It does not mean that the people cannot be separated from 
their Kaiser, that they cannot be led to see a new light, that they can- 
not be forced even to overthrow their whole autocratic system, aban- 
don the damnable political philosophy in which they have been so 
seduously schooled, cleanse themselves of the foul crimes which they 
have applauded for four years, and reform themselves into a decent, 
self-respecting liberty-loving democracy. Indeed they have got to do 
this or they perish. They will probably be told that this invokes a 
transformation in human nature, and that human nature does not 
change itself. The psychology of a whole nation can be changed and 
changed fundamentally. I believe this first of all, because I am a 
believer in democracy. As a believer in democracy I do not think 
that democratic institutions and the democratic attitude towards life 
are the special privileges of any one race or people. They are destined 
to be the inheritance of all mankind everywhere. The principles of 
the Declaration of Independence and of the French Revolution are 
just as applicable to the German people as to the great nations that 
gave them utterance. 

_ “We are taught that the Anglo-Saxon peoples have a particular 
gift for democratic institutions; let us not lose sight of the fact that 
the Anglo-Saxon peoples came originally from Germany. Indeed a 
great English historian—I think Freeman—has said that, if you wish 
to trace the Declaration of Independence to its beginnings, you will 
have to go back to a German forest. 
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“Amid all the denunciations we are showering upon Germany 
now—and they cannot be too severe—let us not forget that the one 
event which has perhaps done most to emancipate mankind from 
tyranny, the Reformation, started in Germany. While we remember 
that Frederick the Great and Bismarck were Germans, let us not for- 
get that Martin Luther was a German also. In even more modern 
times Germany has shown a democratic instinct; how near the Ger- 
man people came to achieving democratic institutions in 1848 we all 
know. All history shows that the seeds of democracy do exist in the 
German peoples, little in evidence as they have been in the last fifty 
years. 

“But I have another reason for believing that the so-called Ger- 
man character can be changed. I do not think that the German nature 
with which we are now so painfully familiar is the same as that which 
existed fifty years ago. It is certainly not the same as that with which 
I was familiar as a boy in Germany. Possibly I hold this idea because 
I was born in Southern Germany, in Baden, and because all my early 
recollections of Germany centre around the country of Goethe and 
Schiller. Perhaps the Prussian has always been a beast; all through 
history he has certainly made himself an object of detestation; two 
hundred years ago, as to-day, he was regarded as ferocious, arrogant, 
unscrupulous, and overbearing—an altogether hateful thing. And in 
this war all Germans have shown unmistakeable Prussian qualities. 

“Yet this was not the kind of German that I knew as a child. In 
Southern Germany, when I was a boy, children did not constantly 
play at soldiering, the thoughts of all men and women did not take a 
military form, and the desire for world conquest did not fill every- 
body’s mind as the only laudable ambition that should impel a great 
nation. My recollections of Germany, indeed, are not militaristic at 
all—though again, I must keep in mind that I had no contact with 
Prussia. But in those days there was no such thing as a German 
Empire. We had no Kaiser ruling over the whole of Germany, no 
German imperial fleet, no brood of philosophers preaching the doc- 
trines of Pan Germany, no force of spies in foreign countries stirring 
up hatred and animosities, no national aspirations to destroy the lib- 
erty and independence of small nations. 

“As I remember the German of those days, he was a rather easy- 
going, home-loving, somewhat dreaming family man. His main en- 
thusiasms were the German poets and the German musicians, and the 
love of nature was marked, even among the young. We loved to roam 
the fields, to motanize, and to chase butterflies. In those days we had 
a great fondness for America; tens of thousands of our people were 
going there every year, and practically all of us had relations who had 
found corial homes on this side of the Atlantic. 

“It is of this kind of material that Prussianized Germany has 
created the present arrogant, bloodthirsty citizen of the empire. It 
has been one of the most astonishing transformations in history and 
always will, I am sure, have the utmost interest for the psychologist. 
The masters of this new Germany began, in 1871, one of the most 
monstrous experiments ever made; this was nothing less than an 
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attempt to pervert the mentality of a race. They took under their 
complete mental control the millions that made up the newly consti- 
tuted German Empire and proceeded to transform them into docile 
instruments to achieve their dominating purpose—the conquest of the 
world. 

“Fundamentally it was a case of hypnotism on a grand scale. 

The masters of Germany proposed to regulate all the thoughts of their 
people and to control all their emotions and aspirations. We all know 
that there is nothing so susceptible to suggestion as the mind of the 
growing child. All who have remained in the countries of their birth 
are practically what they were made in the first ten to fifteen years 
of their lives. It is in that period that we derive our religion, our 
moral conceptions, our patriotic attitudes, prejudices, if you will, that 
constitute our mental life. If we can control the human mind during 
this impressionable period, it is possible to instill into it preconcep- 
tions that will direct its actions all through life. 
_ “The new masters of Germany now seized their millions of grow- 
ing minds and began to impress them with the new philosophy of the 
German Empire. It inculcated this new German theory of the State 
as an overpowering entity, something entirely distinct from the indi- 
viduals that composed it—as a mighty, constantly forward marching 
force, that could do no wrong, that recognized no moral principles, 
that had no obligations to its neighbors, that was entirely free from 
such abstractions as justice, or mercy, or right, that sinned only when 
it was weak, and that had only one duty—to go on, constantly waxing 
more powerful, always seeking to destroy its neighbors and reducing 
all mankind to its control. It taught as a necessary corollary to this, 
that the individual was nothing, and that his only duty was implicit 
obedience to his superiors, that the greatest honor that could befall 
him was to sacrifice his life in promoting this ideal. 

“This new Paganism revived certain of the cults that accompanied 
the Paganism of the ancient world. Just as the citizens of Imperial 
Rome were taught to deify the Emperor, so the new citizens of Im- 
perial Germany were taught to worship their Kaiser. He became the 
human embodiment of this new conception of the super-state, a man 
directly sent by God to make it the overruling power among the na- 
tions and, as such, he necessarily commanded the unquestioning 
obedience of all his subjects. 

“An essential part of this new Kaiser worship was the worship of 
militarism. The greatest trade a man could follow was to be a soldier, 
and the greatest occupation of a nation was war and preparation for 
it. The German child was taught that there was only one way to 
national progress and to national greatness, and that was the battle- 
field. The State stimulated this lesson by awarding the highest social 
distinctions to its soldiers and by electing the army and navy leaders 
into a special privileged class, who had complete freedom to insult and 
browbeat the civilian population. 

“The masters of the German people impressed upon their minds 
the superiority of the Germans to all other peoples, the superiority of 
German Kultur to all other Kultur, and taught them it was this new 





302 THE NEW JERSEY LAW JOURNAL. 
national evangel to all the world. They taught them also that once a 
German always a German, and that no matter where the German 
might find himself, whether in the wilds of Brazil or in Africa, or in 
the United States, and no matter what pledges of allegiance he may 
have given to his new country, his loyalty still remained to Germany. 

“I could give at greater length the new philosophy now enjoined 
upon the growing German mind, but that is hardly necessary, for the 
world is now sufficiently familiar with all the hideous details—with 
all the cruelties, the sufferings, the calculated indifference to justice, 
decency, and human rights which have accompanied this new barbar- 
ism. Germany has succeeded in her attempt to prevert the mentality 
of her people, but she has failed in her underlying purpose of sub- 
duing the world. 

“This monstrous conspiracy against human freedom and democ- 
racy now lies a mass of ruins at our feet. Germany’s mighty military 
machine, the product of forty years’ incessant labor, is daily going 
to pieces under the blows of the allied armies. In the last ten days 
the humbled German government has itself acknowledged its defeat 
and practically put up a plea for mercy. What are the allied peoples 
to do in face of this new situation? 

“It is not for me to sketch the terms of peace, but at least one 
point I think that we should insist on at this time. Unless peace can 
be restored upon terms that will change the mental attitude of the 
German people toward its own masters and toward the rest of the 
world, then the war will have been fought in vain. | regard this as the 
fundamental point in the whole international situation. At present the 
German people possess a philosophy of life that takes its roots in 
hell. Unless they discard this, and bring their thinking into line 
with that of enlightened nations, we will have obtained, not an end 
to this war, but merely a truce. 

“At present I regard the German mind as in a condition of disease. 
It has been deliberately schooled for forty years to think in the terms 
of war and of evil. Modern psychiatrists have a method of handling 
the human mind that has been twisted out of its normal course in 
its early impressionable years. They call this the process of re-educa- 
tion. It is a process of substituting healthy thoughts for diseased 
thoughts, of right attitudes for wrong attitudes, and developing a 
normal mentality to take the place of an abnormal mentality. Some 
such process of re-education must be applied to Germany, if she is to 
cease to be a menace to the world—if the world, indeed, is to be a fit 
place for peaceful, liberty-loving democracies such as are the powers 
that are now overcoming the Kaiser’s legions. 

“How is this change to be brought? It is not the insoluble prob- 
lem that it may seem to be at first. Let us again regard this as a 
problem of perverted psychology. Experience has demonstrated that 
there is one way which is particularly valuable in setting straight a 
mind that has been started wrong in its early impressionable years. 
A terrible nervous shock frequently produces the most beneficial and 
health-making results. Nothing would do Germany so much good 
in the present crisis as such a shock. 
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“This is the reason why a complete military defeat is the essential 
preliminary to ending the war. There is not the slightest doubt that, 
at this present moment Germany still believes that she is superior to 
the rest of the world in war, and that she regards her present reverses 
as merely temporary, serious enough perhaps to justify her in making 
an inconclusive peace, but not serious enough to dissuade her from her 
great enterprise of universal empire. If permitted to do so, she will 
temporarily lay down her arms and immediately begin repairing the 
injuries to her military machine. 

“In Constantinople I had many talks with a typical German 
Junker and militarist, the German Ambassador, Baron von Wangen- 
heim. He was always discussing the ‘next war’ as though it were 
something that had already been determined upon. ‘We have failed 
this time,’ he would tell me, ‘but we shall now store up enough copper, 
cotton, and other materials for a five years’ war, and next time we shall 
not fail.’ 

“This represents the state of mind of Germany today. The Ger- 
man people have not abandoned their faith in militarism as the finest 
expression of their national life or in war as their first duty as Ger- 
mans. Only an overwhelming defeat will ever make them see a new 
light. I do not believe that any peace should be made until this 
defeat has been administered to them.” 
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Bound Brook Oilless Bearing Co. vy. Watchung Water Co. Com- 
plaint that the former Company had built houses for its employés, in 
hope of selling to them on their completion; that they were adjacent 
to the Company’s works, which the Watchung Water Co. was serving 
with water; that four were completed and one occupied ; and asking for 
a hearing why the Water Company should not supply these houses 
with water. The Respondent’s defense was that it would be neces- 
sary to outlay in piping $2,000, and the annual revenue would only 
amount to $60, a return insufficient to justify the expenditure ; further, 
that the street occupied by the houses had not been accepted as a 
public street, nor the grade established. The Board held that the 
extension was reasonable if the following conditions were complied 
with within 60 days: I. That the Respondent is to receive a revenue 
of $15 per annum for a fire hydrant on the extension. 2. That Com- 
plainant give in proper form an assurance of an annual revenue of at 
least $159 for the extension of the main. 3. That that should be also an 
assurance of a further annual revenue of $7.10 for a period of at least 
5 years for each customer that may be connected. 4. That when the 
total revenue from customers connected, at the existing schedule of 
rates, shall equal the foregoing assurances, the assurance shall cease. 
On proof of all these conditions being complied with, the Board, 
upon application within 60 days, would order the extension to be 
made forthwith. Report dated Aug. 20, 1918. Mr. R. E. Watson for 
Complainant. Mr. H. R. Cook for Respondent. 


sorough of Ridgefield, Etc. v. Hackensack Water Co. The Board 
having received numerous complaints in regard to the domestic and 
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fire service afforded by the Hackensack Water Co., in the borough of 
Ridgefield, called a hearing “in order that the municipalities affected 
by the inch-foot charge for fire service might become familiar with 
the details of the proposed extension of main to be laid in order to 
relieve the conditions complained of, and that the Board might deter- 
mine whether the extension of main proposed would be adequate to 
furnish the relief required to comply with its service order issued pur- 
suant to its report dated April 20, 1917.” The proposed Company’s 
extensions were estimated to cost $1,700,000 at 1916 prices. The 
Board’s report goes into details and concludes: 1. That the exten- 
sion of main as proposed is reasonable and proper and should afford 
the relief asked. 2. That the boroughs (Ridgefield and Palisades 
Park) benefitted by the extension should pay for fire service fifty-two 
hundredth of a cent per inch foot of main. 8. That domestic con- 
sumers should pay for water service a fixed service charge as provided 
for the New Durham low and Weehawken high service districts. 
Report dated Aug. 29, 1918. Mr. W. M. Seufert for the Borough of 
Ridgefield et al. Mr. W. M. Wherry for Hackensack Water Co. 


In Re Middlesex Water Co. This Company filed a petition (after 
withdrawing a previous one) asking approval of the issue of $125,000 
common stock to be sold at not less than par, the proceeds to be used 
for the payment and cancellation of debts incurred for extensions, and 
to reimburse its treasury for the cost thereof. Petition was filed April 
15, 1918, and on hearing was denied because of failure of the Company 
to file an appraisal of its property in accordance with Supplement to 
Conference Ruling No. 18. The matter being re-opened, and an ap- 
praisal submitted, and after another hearing, the Board concluded that 
it was proper to give approval for the issue of proposed stock on the 
basis of uncapitalized expenditures since Jan. 1, 1911; and approved 
the issue to the amount of $125,000. Report dated Sept. 10,1918. Mr. 
Foster M. Voorhees and Mr. Frank Bergen for the Company. Mr. L. 
Edward Herrman for the Commission. 


Seventh Ward Republican Club of Jersey City et al. v. Public 
Service Railway Co. Complainants alleged that the Respondent failed 
to furnish adequate service on the “Greenville” line of its electric rail- 
way, operating between Exchange Place Terminal, Jersey City, and 
through Greenville to Bayonne, in that there were an insufficient num- 
ber of cars during morning and evening commission hours, and that it 
worked not only a hardship on patrons but “drove residents away from 
the community affected and tended to decrease the population.” The 
Respondent did not formally answer but presented testimony of 
officers and employés. Both sides furnished exhibits. The Board 
concluded from the testimony that adequate service was not furnished, 
resulting from: 1. Insufficient cars. 2. Irregularity of headways. 3. 
Inadequate terminal facilities. 4. Interference of vehicular traffic. In 
order to render proper service the Company should: 1. Operate at 
least the number of cars provided for in its schedule of Sept. 24, 1917, 
numbered 3913. 2. From 5 p. m. to 6.15 p. m., it should operate from 
Henderson (or Grove) street to Grand a 74 minute headway to 
Greenville car house. 3. Indicate by a suitable sign carried on the 
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cars the destination of cars referred to in preceding paragraph. 4. Re- 
frain from turning back any cars except as indicated in paragraph 2, 
unless under emergency conditions. 5. Submit to the Board once a 
week traffic readings on the Greenville line, from Oct. 15 to Feb. 1, 
next. Sections 1, 2, 3 and 4 to be effective Oct. Ist. It was also 
recommended: 1. That the necessary steps be taken by the proper 
authorities to reduce to a minimum the interference of street car 
traffic by vehicular traffic on the streets in Jersey City and Bayonne, 
traversed by the Greenville line. 2. That the industries whose em- 
ployés patronize the line give careful consideration to the matter of 
“staggering” the hours of employés. 3. That the Public Service Com- 
pany consider the advisability of providing waiting-room facilities at 
Exchange Place Terminal. Report dated Sept. 17, 1918. Messrs. 
Walter J. Gorman, William George and Arthur H. Westheimer for 
Complainants. Mr. J. H. Cannon, Jr., and Mr. F. J. Riordan for Jer- 
sey City. Mr. H. C. Donecker for Respondent. 


William I. Schnepp v. Hackensack Water Co. Complainant in- 
formally complained of the rules of the Water Co., which required, 
among other matters, that the connection from the curb to an owner’s 
premises should be at the owner’s expense and “must be performed by 
a plumber duly licensed by the Company.” Such plumber “at the 
time of receiving his license shall execute and deposit in the office of 
the Company a bond of a surety company to be approved by the 
Company in the sum of $1,000, conditioned that he will pay all moneys 
due to the Company for fines and otherwise.” Another rule made 
the plumber liable to be “suspended and deprived of his license, or 
subjected to a fine not exceeding $25,” if he violated any of the Com- 
pany’s rules. After reviewing the matter and testimony the Board 
held that the rules in question were unjust and unreasonable, among 
other things remarking that “a utility should not and does not have 
the right to license plumbers in a manner admitted by this Water Co.; 
nor to require a plumber to comply with rules and regulations which 
this Board determines are unjust and unreasonable.” It recommended 
among other matters, that the rules specified be amended by removing 
the objectionable provisions, and that such amended rules be filed 
with the Board within 30 days. Report dated Sept. 17, 1918. Mr. 
Wm. M. Seufert for Petitioner. Mr. William M. Wherry, Jr., for 
Company. 


City of Bayonne v. New York and New Jersey Water Co. On 
June 29 last, the Board made a report setting forth that an order 
would issue directed to the Water Co., to construct forthwith an 
additional 18-inch pipe line under the Hackensack River, etc. (See 
41 N. J. L. J., p. 230.) The present report recited the proceedings by 
the City of Bayonne since to acquire the plant of the Water Co., and 
said: “We conclude, therefore, that no order should be issued by the 
Board. The authorities of the city of Bayonne have, by ordinance, 
authorized the purchase of the plant of the Water Co., and is now the 
owner thereof. It can make the permanent necessary improvements 
and will, presumably, do so.” Report dated Sept. 19, 1918. Mr. Gil- 
bert Collins for City of Bayonne. Mr. Robert H. McCarter for N. Y. 
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and N. J. Water Co. Mr. Alfred Brenner for James T. Brady and 
others. 
In Re International Harvester Co. of New Jersey and Interna- 


tional Harvester Corporation. Application for the approval of a cer. 
tain agreement of merger and consolidation. (This Report being of 


much public interest is given in full below.) 





IN Re INTERNATIONAL HARVESTER CO. Etc. 


(Board of Public Utility Commissioners, Sept. 18, 1918). 
Merger and Consolidation of Corporations—Foreign Assets— Federal Suit Against Trusi, 


On petition for approval of a certain agreement of merger and 
consolidation. 


Mr. R. V. Lindabury for Petitioner. 
Mr. L. Edward Herrman for the Board. 


THE BOARD: On September 10th, 1918, a petition was filed 
by the International Harvester Company of New Jersey, a corpora- 
tion of this State, engaged in the manufacturing, selling and dealing 
in harvesting machines, tools and implements of all kinds; and all 
devices, materials and articles used or intended for use in connection 
therewith ; and all repair parts and other devices used or intended for 
use in connection with any kind of harvesting or agricultural machines, 
tools or implements, or any gasoline, electric or other vehicles. 

Said corporation has an authorized capital stock of $70,000,000, 
divided into 700,000 shares of the par value of $100 each, of which 
300,000 shares are 7% cumulative preferred stock, and 400,000 shares 
are common stock. All of the certificates for said shares of stock 
have been duly issued, and certificates for 294,581 shares of said 
preferred stock, and 382,536 shares of said common stock are now 
outstanding; and certificates for 5,419 shares of the preferred stock 
and for 17,464 shares of said common stock have been returned to, 
and are now owned by said corporation and are held in its treasury. 

International Harvester Corporation is also a corporation of this 
State, engaged in the same business as the International Harvester 
Company of New Jersey. It has an authorized capital stock of 
$70,000,000, divided into 700,000 shares of the par value of $100 each, 
of which 300,000 shares are 7% cumulative preferred stock, and 400,- 
000 shares are common stock, certificates for all of which have been 
duly issued, and certificates for 293,575 shares of said preferred stock, 
and 399,244 shares of common stock are now outstanding, and certifi- 
cates for 6,425 shares of said preferred stock, and for 756 shares of 
common stock have been returned to, and are now owned by said 
corporation, and are held in its treasury. 

An agreement of merger, dated July 26th, 1918, was entered into 
by these corporations, providing for the merger and consolidation 
thereof into a single new corporation under the name of International 
Harvester Company. It is the approval of this agreement that is 
sought. As is required by Chapter 19 of the Laws of 1913 (Pamphlet 
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Laws, 1913, page 33) evidence was presented showing compliance 
with the provisions of sections 104 and 105 of the general Corporation 
Act of this State. 

In the matter of the application of the American Malt Corporation 
and American Malting Company for approval of agreement of merger 
and consolidation (Reports of the Board of Public Utility Commis- 
sioners, Vol. 2, page 403) this Board says: 

“In general, therefore, the Board is of the opinion that, inasmuch 
as formal approval by a state tribunal is now of necessity a require- 
ment in the case of every merger, the company resulting from such 
merger may properly be required to show at the time of merger: 
(1) Assets behind its securities in amount sufficient to conform with 
the requirements imposed by the State upon companies newly incorpo- 
rating under its laws. (2) That such a merger must not by any of 
its terms subject any security holder in any of the consolidating or 
merging companies to an unfair or inequitable condition or arrange- 
ment. (3) That in carrying out of such merger it must be affirma- 
tively shown that each and every statutory requirement applicable 
in the premises has been complied with.” 

We are satisfied that all of the requirements of the statute have 
been regularly complied with. 

Evidence was produced in much detail showing the financial 
condition of both companies, [with] numerous exhibits, including 
balance sheets as of December 31, 1917 (both companies, as of the 
same date); and statement showing complete assets of both com- 
panies as of the same date were offered and received in evidence. 

These exhibits show that the assets of the International Har- 
vester Company of New Jersey amount to $146,848,044.29, against 
which were liabilities of $20,958,821.73; the value of the net assets 
therefore being $125,889,222.56. 

The value of assets of the International Harvester Corporation 
as of December 31, 1917, amount to $122,376,960.13, against which 
there are liabilities amounting to $22,428,406.01, leaving the value of 
net assets $99,948,554.12. 

The assets of the International Harvester Company of New Jer- 
sey were fairly accurately determinable. In the case of the Interna- 
tional Harvester Corporation, however, this corporation doing a large 
foreign business, the assets of the corporation in Russia and in the 
countries of the Central Empire were and are not accurately determin- 
able. Approximately $13,000,000 were charged off last year as losses 
in Russia and Central Empire countries, and even after these were 
charged off assets were still left to the value of $43,000,000 in these 
countries ; of this sum about $30,000,000 worth of assets are in Russia. 

Because of the uncertainty of realizing the full value of the assets 
in these countries after the War, the directors, in considering the value 
of the assets of International Harvester Corporation for the purpose 
of this merger, assumed that one-half of the book value of assets in the 
Central Empire countries, Russia, etc., namely, $48,367.197, would ulti- 
mately prove worthless, and be charged off, thus reducing the total 
net assets of the International Harvester Corporation by $21,683,598, 
leaving the present net worth of said International Harvester Corpora- 
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tion at $78,264,956. The amount required for par equivalent of pre- 
ferred stock in each case would be $80,000,000, leaving the balance of 
net assets available for common stock in the International Harvester 
Company of New Jersey $95,889,222, and the International Harvester 
Corporation $48,264,956. These assets bear the ratio one to the other 
of $100 to 50.3. It was, therefore, unanimously determined by the 
Roard of Directors of the respective corporations that, as a basis for 
the merger, the division of stock by the terms of the merger agreement 
be made in the same ratio, namely, on the basis of two to one. 

The exhibits presented were prepared in detail by William M 
Reay, who is the comptroller in both corporations. He testified as to 
their accuracy. 

We are satisfied that there are sufficient assets behind the secur- 
ties proposed to be issued by the new corporation to conform with the 
requirements imposed by law, and that the terms of the merger agree- 
ment do not subject any security holder in cither of the merging com- 
panies to an untair or inequitable burden. 

In the vear 1912 the Federal Government instituted suit against 
the International Harvester Company, alleging it to be a trust. The 
two companies now seeking to merge then existed as a single com- 
pany. The foreign business of the then existing company was not 
attacked by the Government. The directors of the company, fearing 
that the borrowing capacity of the company would be injured by the 
suit by the Government, the two companies in the present proceeding 
were then formed, in the year 19138. The International Harvester Cor- 
poration acquired the assets that related to new lines of merchandise 
and the foreign business. which were not then under attack by the 
Government, they being segregated from the other lines of merchan- 
dise which were under attack. The effect of this division was intended 
to conserve the foreign credit of the Company. Since the War, how- 
ever, this foreign credit has been impaired, and the loss in foreign 
business fell entirely upon the corporation. Dividends were paid on 
the common stock of the Harvester Corporation until the commence- 
ment of the War. Since then none have been paid. 

Mr. Bancroft, general counsel of the Company, testified in deta! 
as to the status of the Government suit. It appears that an adjustment 
thereof has been made. In response to a request by counsel for the 
Board, the agreement between the Government and the Company for 
the adjustment of the case was presented and offered in evidence by 
counsel for the Board. . 

An examination of the terms thereof satisfied the Board that this 
suit as adjusted does not bar the right of the International Harvester 
Company of New Jersey from merging with the International Har- 
vester Corporation. 

_ We are of the opinion that the merger will accomplish greater 
efficiency and economy in the management and is for the general we!- 
fare of both companies. We, therefore, approve of the agreement 0! 
merger made by the International Harvester Company of New Jerse) 
and “ccc Harvester Corporation dated July 25, 1918, as sub 
mitted. 
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IN RE TAYLOR. 


IN Re TAYLOR. 
(Morris Common Pleas, May, 1914). 
Private Road—— Appointment of Surveyors—Review of Ohjections— Improper Application 


In the matter of the application of Peter F. Taylor for a private 
road. Objections to surveyors’ appointment. 


Mr. Elmer W. Romine for Applicant. 


Mr. Carl Voght for objector, Abram Taylor. 


SALMON, J.: There are three objections urged against the ap- 
pointment of surveyors of the highway to lay out a private road in 
pursuance to the application of Peter F. Taylor, dated March 9, 1914. 

The first objection is, that there is no necessity for such a road, 
and, therefore, it is contended the Court has no jurisdiction to appoint 
surveyors. The second objection is that the beginning, the ending and 
the intermediate points of the proposed road are specifically desig- 
nated and, therefore, the surveyors are divested of discretion. The 
third objection is that the road applied for is to be laid for over one- 
half of its distance along the course of a road already in existence and, 
therefore, the private road will interfere and change, alter or vacate 
the old road, and the application does not provide for such change, etc. 

The last objection, I think, is merged in the second objection, for 
it is because of the designation of an intermediate point in the pro- 
posed road that a condition is created whereby the objection arises as 
to the road applied for being laid for over one-half of its distance along 
the course of a road already in existence. 

Referring to the first objection, and, after investigation and re- 
flection, I conclude that the necessity and usefulness of a proposed 
private road are within the jurisdiction of the surveyors in the first 
instance, and, after caveat filed, they are matters for the Chosen Free- 
holders to determine. Therefore, the Court should leave the question 
of necessity to the respectively appointed officials as designated by the 
Legislature and appointed by the Court. 

As to the second and last objection, I conclude that it is improper 
in the application to describe the proposed private road by courses and 
distances. The surveyors are charged with the duty of determining 
the course of the road with regard to public and private convenience, 
for it appears that private ways laid out under statutory provisions are 
public ways. The cases hold that the beginning and end and general 
courses only of the road ought to be named, and that the beginning 
and end of the road must be definite, and that the points or places from 
and to which the proposed road is to run should be designated. The 
description in question begins at a place definitely designated and from 
said point, the application states, “thence running in a northwesterly 
direction to a point at the intersection of the center line of a road 
recently used by Peter and Abram Taylor (but now closed) with said 
old road aforesaid (over lands of Abram Taylor), thence in a north- 
easterly direction to a stake on the property of Peter F. Taylor about 
two feet from the dividing line between the properties of Abram Tay- 
lor and Peter F. Taylor, and opposite the center line of a road recently 
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used by Peter and Abram Taylor (but now closed), and there to end.” 
It will be observed that there is a definitely determined intermediate 
point established or attempted to be established between the begin- 
ning and ending of the proposed road. This surely deprives the sur- 
veyors from the exercise of the discretion which the statute reposes in 
them. It will be quite impossible for the surveyors to lay a road 
that would not have within its limits the intermediate point referred 
to. Should the surveyors deem it most wise and prudent to lay the 
road on a course that would ignore the said intermediate point, their 
return would be invalid, because not being in conformity with the 
application. 

I think the application is improperly made in that in addition to 
the beginning and ending points of the proposed road, an intermediate 
point is specifically designated, which last fact, as before remarked, 
deprives the surveyors, in the first instance, and the Chosen Free- 
holders in the second instance, from exercising their discretion as to 
the courses of the proposed road and therefore, the application for the 
appointment of the surveyors should be refused. 





An attorney who has removed a cause from a state to a Federal 
Court on the ground of local prejudice is held privileged in Re Sher- 
wood, 259 Pa. 254, 103 Atl. 42, annotated in L. R. A. 1918D, 447, in 
stating to the Federal Court, in opposing a motion to remand the 


case, that the state judges are so prejudiced that his client cannot 
get a fair trial in the state courts, and therefore he cannot be dis- 
ciplined for making such statement on the ground of breach of 
fidelity to the court or misbehavior in his office of attorney. 





IN Re TAYLOR. 
(Morris Common Pleas, June, 1914). 
Private Road— Appointment of Surveyors—Signature to Notice—Changing Existing Road— 
Jurisdiction Over Township Road. 


_ In the matter of the second application of Peter F. Taylor for a 
private road. Objections to appointment of surveyors. 


Mr. Elmer W. Romme and Mr. Willard W. Cutler for Applicant. 
Mr. Carl Vogt for objector, Abram Taylor. 


SALMON, J.: The petition ig this matter is dated May 16, 1914, 
to which petition is appended a proof of having given notice of peti- 
tioner’s intention to apply, at least ten days prior to the day of hear- 
ing the application, and a copy of such notice being also attached to 
the petition. 

At the hearing upon the petition the objector urged three reasons 
why there should not be an appointment of the surveyors, pursuant 
to the application and the statute under which it is made. The first 
reason is that the notice was not signed as required by law, the name 
of the petitioner being written apparently by typewriter upon the 
notice, but being divided by a cross, apparently made by pen and ink, 
with the words “his” and “mark” above and below the said cross re- 
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spectively, with the word “witness” written to the left, and, under it, 
the apparent signature of one “Harriet V. Taylor.” 

The second reason advanced is that by the application in question 
there is an attempt to change a present existing road. The third 
reason is that this Court has no jurisdiciton in any of the townships 
of the State in proceedings for laying out a private road, such as is 
contemplated. 

The applicant signs his name by making his mark only, and, for 
the purpose of a notice, it seems unimportant as to just how his name 
may appear, whether written or printed. The act which gives the 
signature effect is that of the person himself and which he signifies by 
a cross appearing within the printed name, and to which act there 
appears to be a due attestation. I think this reason assigned should 
not be held to prejudice the petition. 

The second reason being the claim on the part of the objector 
that the proceeding is an attempt to change a present existing road is 
not such as to warrant the refusal on the part of the Court to appoint 
surveyors. The statute appears to be complied with as to designating 
the points or places from and to which the proposed road is to run. 
The surveyors, if appointed, should exercise their discretion as to the 
courses of the proposed road not only, but also as to the necessity of it. 

The remaining objection goes to the jurisdiction of the Court in 
the premises. It was contended at the hearing that the Act of 1902 
(Pamphlet Laws, page 683), being “A further supplement to an Act en- 
titled ‘An Act concerning townships (Revision of 1899)’” gave to the 
township committee of any township having within its territorial 
limits an incorporated village, power and authority, by ordinance, to 
lay out, etc., any road such as that in question. It was further insisted 
that by amendment to said Act of 1902 the township committee shall 
have this power without regard to said committee being of a township 
having within its territorial limits an incorporated village (See Chap- 
ter 148, page 273, P. L. 1906), and it was urged that by Chapter 86, 
P. L. 1909, page 120, the original Act of 1899 was further amended, 
but still vested the power in the township committee to lay out such 
road as that in question. Subsequent to the hearing, it was brought 
to the Court’s attention that by Chapter 92 of the Laws of 1911, page 
130, the Acts of 1909, 1906 and 1902 were repealed. But by Act of the 
Legislature, as found in Laws of 1914, Chapter 166, page 310, approved 
April 14, 1914, the power has been granted to the township committee 
to lay out the proposed road. 

It appears entirely settled that where a general law and a law 
which applies only to a limited district come in conflict, the general 
law yields to the law which applies only to such limited district, and 
it is very evident from the state of the decisions that the general Road 
Act does not apply to boroughs, nor does it apply to a municipality 
the charter of which has conferred on the municipal government the 
right to lay out streets and highways within its chartered limits. 

It may well be that the Common Pleas Court has been divested of 
jurisdiction by the Act last above referred to, so far as public roads 
are concerned. But this is not the question which is presented in this 
petition. Here the petitioner describes himself as a freeliolder and 
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resident of this County, and states that he “thinks a private road is 
necessary in the Township of Montville, in the said County,” etc. 
The petitioner has followed the language of the statute as found in 
section 4 of “An Act concerning roads,” (Compiled Statutes, page 
4418). While it is true that a private road is public in its character 
and uses, and that land may be taken for it because it is for public 
use, I do not find that the same character of necessity must obtain 
with reference to it as must be present in an application for a public 
road. The surveyors must certify, it is true, that in laying it they have 
regard “for the public and private convenience.” By section 4, above 
referred to, provision is made for starting the machinery of the law 
toward providing a road to or from the land, mill, market, public 
landing or public road, of any person who thinks such road necessary. 
And such machinery may be set in motion by such person himself, 
without regard, apparently, to the disposition or desires of any other 
person or persons. An examination of the Act of 1914, Chapter 166, 
reveals the situation that the township committee shall have power 
and authority, by ordinance, to lay out, etc., any road, etc., and appro- 
priate for such purpose lands, etc., upon making compensation to the 
owner thereof. By paragraph 2 of section 1 of said Act, it is provided 
“every ordinance passed pursuant to the provisions of this Act shall be 
preceded by an application in writing for such improvement, describ- 
ing the nature, kind and extent of the work and improvement desired, 
signed by at least ten freeholders of said township residing therein.” 
The Act then provides for public notice of a hearing, upon receiving 
such application as referred to in paragraph 2; and section 3 concludes 
with the provision that if the owners of one-half of the property 
fronting within the limits mentioned in the application object thereto 
in writing, the township committee shall not proceed to pass such 
ordinance, unless said Committee should deem the same to be a 
“public necessity.” The Act further provides for a committee on 
assessments, and provides for borrowing money that may be required 
for the purchase of lands pursuant to the Act. It is clearly, it seems, 
an Act empowering and authorizing the township committee to lay 
out, etc., any road, street, etc., for the public good or public necessity. 
It appears by section 24 of the Act entitled “An Act concerning 
roads” (Compiled Statutes, page 4435) that whenever any private road 
should be laid out or altered, the surveyors, or a majority of them, 
mentioned in this Act, “shall immediately after laying out or altering 
the same make an assessment of the damage the owner of any lands 
other than the applicant or applicants for such road will sustain by 
laying out or altering the same, and that such assessment shall be 
deemed the just compensation to be made for private property taken 
for public use, as prescribed by the Constitution of this State, and 
fully authorize the appropriation thereof to the purchase aforesaid.” 
And by section 25, it is provided that such assessment shall be evi- 
dence of the several amounts which such owners shall be entitled to 
have and recover from the applicant or applicants for such roads, and 
the latter “shall not be opened or used until such amount be paid.” 
Section 4 of the Act (Compiled Statutes, page 4418) undoubtedly 
contemplates conditions in sparsely settled communities, and is cal- 
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culated to relieve the necessities of “any person who shall think a pri- 
vate road to or from his or her land,” etc., etc. “necessary.” 

Paragraph 16 of said Chapter 166 (P. L. 1914, page 310) provides 
that “all Acts or parts of Acts inconsistent with the terms and provi- 
sions of this Act are hereby repealed, and this Act shall take effect 
immediately.” A question arises as to whether section 4 of the Act 
entitled “An Act concerning roads” is inconsistent with any of the 
terms and provisions of the Act of 1914. I do not think it is. I con- 
clude that said section 4 of the Road Act and any other sections of said 
Act needful for carrying into effect the provisions of it, with reference 
to a situation which it contemplates, can co-exist with said Act of 1914, 
without either being said to be inconsistent with or repugnant to each 
other, and that if said Act of 1914 has ousted the Court of Common 
Pleas of jurisdiction under the Act entitled “An Act concerning 
roads,” it is only with reference to those proceedings which have to do 
with laying out, opening, widening, etc., public roads, streets, etc. 

Therefore, taking the view of the matter as above stated, the 
Court should appoint three surveyors of the highways for the pur- 
poses of the statute and in compliance with it and the application of the 
Petitioner. 





The words “good behavior,” as used in an order suspending 
sentence upon a defendant during good behavior, are defined as 
conduct conformable to law, and held to require no higher standard 
of conduct than the law demands, in the New Mexico case of Ex parte 
Hamm, 172, Pac. 190, which is accompanied in L. R. A. 1918D, 694, 
by a note on what is “good behavior” within the condition of a sus- 
pended sentence. 





IN Re WILL OF McINTYRE. 


(Morris Orphans’ Court, Oct. 9, 1914). 
Will—No Attestation Clause—Proper Publication. 


In the matter of the probate of a certain paper writing purporting 
to be the last will, etc., of Alice McIntyre, deceased. 


Mr. James V. Beam, Proctor for Proponent. 


SALMON, J.: The decedent died at her home in the City of 
New York on the ninth day of May, 1914, leaving the paper writing 
in question, in which she constituted her husband her sole beneficiary 
and executor of her estate. No attestation clause whatever appears 
upon the paper. The witnesses named were friends of the deceased. 

The only question involved in the proof is that of whether or 
not there was such a declaration or publication with reference to the 
writing as will fulfill the requirements of the statute. 

The twenty-fourth section of the Act concerning Wills (Compiled 
Statutes, page 5,867) provides the following requisites: that all wills 
“shall be in writing, and shall be signed by the testator, which signa- 
ture shall be made by the testator, or the making thereof acknowl- 
edged by him, and such writing declared to be his last will, in presence 
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of two witnesses present at the same time, who shall subscribe their 
names thereto, as witnesses, in the presence of the testator.” 

The paper in question was signed by the decedent approximately 
twenty-four hours before she died. The testimony indicates strongly 
that it was the expressed wish of the deceased that a certain piece of 
property held in the name of the wife should pass from her to her 
husband. It does not appear however (1) whether or not the dece- 
dent had other property, real or personal, nor whether (2) she desired 
her husband to succeed in ownership to it, if such she possessed. 

The record taken at the hearing in this matter is completely silent 
upon the proposition of any declaration by the decedent with reference 
to the writing in question after the same had been prepared, and either 
before or after the signing thereof by the decedent, who was extremely 
ill at the time of its execution. It is true that she expressed her 
willingness to sign the paper in question; but the latter was termed 
simply a “paper.” The “paper” was not read by the decedent, nor 
was it read over by anyone to her, so far as the record shows. The 
first subscribing witness testifies that she did not know whether the 
paper was read to the decedent, and further testifies as to the inabil- 
ity, owing to the extreme illness of the deceased, to read the paper in 
question. The second witness makes answer as follows to the ques- 
tion: “What indication did Mrs. McIntyre give you to understand 
that that was her will?’ Answer: “Well, the piece of property was 
spoken of, and Mr. McIntyre took this paper and asked her if she 
would sign off that piece of property, and she said, ‘Certainly. Get 
my glass.’” Unquestionably it was the decedent’s intention that 
her husband should receive from her “the piece of property” men- 
tioned. But I am necessarily concerned with the question of whether 
or not decedent’s declaration concerning that matter was a sufficient 
publication of the writing in question to constitute it, so far as the 
requirement of publication is concerned, her last will and testament. 

In the case of Ludlow v. Ludlow, reported in 36 N. J. Equity, 
page 597, the Court of Errors and Appeals has held that—‘“‘At the 
time of executing a last will there must be some word or sign by 
the testator, or someone acting for him, in his presence and hearing, 
to clearly indicate his recognition of the testamentary act in which 
he is engaged, and of the genuineness of the signature and will which 
are presented to the witnesses for their attestation. The words used 
in the statute, ‘acknowledgment’ and ‘declare,’ demand an open expres- 
sion either in words or unmistakable acts.” 

In Vernon v. Vernon, 69 N. J. Equity, page 759, it was held that— 
“When there is no attestation clause, the proponent of a writing, 
claimed to be a will, must affirmatively prove all the statutory 
requisites, including that of publication, which is the declaration by 
the testator that the writing is his last will.” “Publication may be 
made by words, or acts or signs, which clearly make known to the 
= that what they are requested to attest is the testator’s 
will. 

I have no doubt of the utmost good faith and intention on the 
part of the proponent of the paper in question and of the witnesses 
produced. And | may further say that the paper in question was 
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intended, probably, by the decedent to be and become operative as 
her last will. However, the testimony does not show that there was 
other property in contemplation by the decedent at the time of sign- 
ing said paper excepting what is referred to as a “certain piece of 
property,” and it may or may not be that said property constituted, 
at decedent’s death, her sole estate. 

I must be concerned with the statute’s requirements, and test 
out the real question of whether there has been a substantial com- 
pliance therewith. Upon re-examination of the testimony and careful 
consideration of it, and investigation of cases which repeatedly hold 
to the principles contained in those above cited, I fail to be convinced 
that the requirements of law have been met in the execution of the 
paper writing now offered for probate. Therefore, though reluctantly, 
but nevertheless unquestionably, the writing in question should be 
rejected by the Court. 





It is held not negligence in Busack v. Chicago City R. Co. 283 IIL. 
117, 118 N. E. 1041, L. R. A. 1918D, 416, for the motorman of a street 
car to unlock the vestibule door and look at a passenger who has an- 
nounced his desire to alight at the next stop, so as to render the street 
car company liable in case the passenger opens the door and steps 
from the car, to his injury, before the car comes to a stop. 





On the sale of the entire business and property of a copartner- 
ship, including the good will made as a firm transaction, separate con- 
veyances by the individual copartners are held in the Minnesota case 
of Twin City Brief Printing Co. v. Review Pub. Co. 166 N. W. 413, 
L. R. A. 1918D, 154, to have the same force and effect as a single 
conveyance executed in the name of the firm. 





SCHUMACHER v. WEIS. 


(Morris County Pleas, July 16, 1917). 
Appeal from Judgment of Justice of the Peaee—Application for Rule to Send up Appeal— 
Insufficient Bonds. 
Case of August G. and Anna Schumacher against Julius and 
Leena Weiss. On contract, before Justice of the Peace. Application 
for rule on Justice. 


Mr. Claude Garrison for Plaintiffs. 
Mr. Charles S. Cooper for Defendants. 


SALMON, J.: This is an application for a rule upon the Justice to 
make return of an appeal. No proof has been taken, but the matter 
is submitted upon argument alone. 

The question involved concerns the power of the Justice to re- 
quire satisfactory bond on appeal; that is, the extent to which he may 
exercise his judicial prerogative in the premises. 
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Unquestionably the Court of Common Pleas may, in a proper 
case, compel the Justice to send up the returns to the end that there 
may be an appeal, trial and judgment thereon. 

In State ex rel. Taylor v. Cassidy, 38 N. J. Law, at p. 440, it is 
said: “The practice in the Common Pleas, sitting as a court of Appeal 
for the review of judgments in the Justice’s Court, has been uniform 
in ruling the Justices to send up returns, as well as to amend imperfect 
transcripts.” 

Quoting from the Statute, being Sec. 80 as found in 3 Comp. Stat., 
page 3004, we find that— 

“The appellant shall file with the justice a bond to the other 
party, with at least one sufficient security, being a freeholder in the 
county, and in double the amount of such judgment or offset,” etc. 

Some of the cases, at least, pertinent to the present application 
are the following: 

“In granting, or refusing to grant an appeal, the Justice acts 
judicially. One of the conditions upon which it is to be granted is, 
that the party applying for it, is to enter into a bond to the other 
party, with at least one sufficient surety, being a freeholder, which 
bond is to be in a certain penalty, ‘conditioned’ for the performance of 
certain matters prescribed in the Act; see thirty-sixth section. 

“The Justice then is, judicially, or if only as a clerk or ministerial 
officer, yet under the influence and sanction of his oath of office, when 
he is applied to for an appeal, to adjudge, or at least to decide: 1. 
Whether it is a case in which an appeal lies. 2. Whether the appli- 
cation is made in due time. 3. Whether the bond is in due and legal 
form, in the matter of penalty and in the terms of its conditions. 4. 
Whether the surety named in the bond is a freeholder in the county 
and otherwise sufficient. And 5. Whether the bond has been executed 
in due form of law, so as to be a valid and effectual security to the 
opposite party. And it is only when he is satisfied of these matters 
that he is to grant an appeal. 

“In all these proceedings, the law contemplates the justice as 
acting officially under the oath of office, and responsible, for any vio- 
lation of official duty or integrity.” Tichenor v. Hewson, 14 Law 26. 

“The Court of Common Pleas ought not to grant a rule upon the 
Justice, to make return of an appeal, without proof, that an appeal had 
been lawfully demanded and a sufficient appeal bond tendered; nor is 
the Justice bound to send up the appeal papers, unless a sufficient bond 
has been tendered to him, and of this, he is the proper judge.” Stull 
v. Abbott, 15 Law 338. 

“The statute allows the Justice no discretion in granting or de- 
nying the appeal, where the requisites of the statute have been com- 
plied with by the appellant. If no appeal lies, if the appeal bond is not 
demanded in due time, or if a valid or sufficient appeal bond is not 
tendered, the Justice may deny the appeal. But if the requisites of 
the statute have been complied with by the appellant, he cannot be 
deprived of his right of appeal by the arbitrary refusal of the Justice 
to grant the appeal, or to send up the papers,” Rodenbough v. Rose- 
bury, 24 Law 491. 
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“If, in the judgment of a Justice of the Peace, the surety upon 
a bond tendered on an appeal from a judgment in a Court for the trial 
of Small Causes is held by him insufficient, he may reject the bond.” 
Braentigan v. White, 61 Law 454. 

In asmuch as the argument shows that the point of contention is 
the failure of the Justice to approve the appeal bond on the grounds 
of insufficient security, the principles of the above quoted cases are 
deemed authority and controlling this situation, and it is concluded 
that no rule ought to be granted upon the Justice to make return of 
this appeal, and therefore the application is denied. 





That the Court cannot, against the objection of accused, adjourn 
to an hotel to take the testimony of the prosecuting witness, who is 
too ill to appear in the court room, is held in the Arkansas case of Mell 
v. State, 202 S. W. 33, L. R. A. 1918D, 480. 





MARYLAND CASUALTY CO. v. ATLAS POWDER CoO. 


(Morris Co. Common Pleas, Aug. 20, 1917). 
Explosion— Recovery of Damaves from Plate Glass. 


Case of Maryland Casualty Company, Assignee of Sarah E. 
Searing, Plaintiff-Appellee, v. Atlas Powder Company, Defendant- 
Appellant. Action in Tort. On Appeal. Memorandum on stipulation. 
[On appeal to Supreme Court the decision below was affirmed, March 
4, 1918]. 


Mr. William H. J. Ely, Attorney of Plaintiff-Appellee. 
Messrs. King & Vogt, Attorneys of Defendant-Appellant. 


SALMON, J.: This suit is based upon an alleged right to 
recover because of damage to plate glass resulting from an explosion 
at defendant’s plant distant about seven miles. 

The stipulation shows that the plaintiff does not claim the right 
to recover because of any negligence of the defendant. 

The stipulation is utterly silent as to whether or not the condi- 
tions involved in the explosion at defendant’s plant amounted to a 
nuisance per se. This will not be presumed from the fact of the 
explosion alone, coupled with resulting damage. For all that appears, 
in view of the absence of negligence, the whole transaction may be 
explained upon the pure basis of fortuitous event or accident. And, 
if so, liability will not, of necessity, follow. Descriptive or qualifying 
circumstances are not developed; indeed, no circumstances whatever 
are shown. 

If no negligence obtained, then reasonable care was not lacking; 
if a nuisance per se did not exist, then liability upon this theory will 
not prevail. 

No right of action appearing in the facts as found in the stipula- 
tion, the conclusion will be in favor of the defendant and against the 
plaintiff, and therefore a judgment of no cause of action is hereby 
accordingly rendered. 
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The negotiability of a promissory note is held not destroyed in 
the Oklahoma case of Westlake v. Cooper, 171 Pac. 859, L. R. A. 
1918D, 522, by interpolating provisions for accelerating its maturity 


made in an accompanying mortgage, but not contained in such note. 





MISCELLANY 


SOME STATE NOTES. 


Hon. Everett Colby, formerly 
State Senator, from Essex county, 
has entered the United States 
service as a “tank soldier.” Mr. 
Colby has long been active in po- 
litical life as a “Progressive,” and 
has recently been aiding the Gov- 
ernment by going abroad for Mr. 
Hoover in the interests of food 
conservation, and by addressing 
audiences on the same topic in 
the Western States. He is the 
senior member of the law firm of 
Colby, Whiting & Moore, of 
Newark, is married, has children 
and possesses a competence, but 
feels it a duty to “do his bit” in 
actual service at the front. 

In all parts of the State lawyers 
are cheerfully giving their time, 
free of all charges, to registrants 
within the draft ages who need ad- 
vice in the filling out of question- 
naires. Presumably this is true 
in every State in the Union. We 
notice that in one county at least 
(Union) a folder was sent out in 
September stating the arrange- 
ments at the county seat and in 
smaller cities of the county, giv- 
ing hours and dates and names of 
attorneys designated specifically 
to attend to the registrants. 

Mr. Frederic J. Faulks, of the 
law firm of Lindabury, Depue & 
Faulks, of Newark, has been ap- 
pointed a Judge-Advocate on the 
staff of the Judge-Advocate Gen- 
eral in Washington. It is under- 
stood he is to be commissioned a 
Major and assigned to overseas 
service. 


BAR ASSOCIATION DELEGATE RES- 
OLUTIONS. 

At a conference of Bar Associ- 
ation delegates at Cleveland, 
Ohio, on Aug. 27, the following 
important resolutions were 
adopted : 

Resolved, That the delegates 
from State and local Bar Associ- 
ations assembled in conference 
to-day do solemnly pledge them- 
selves to renewed service to the 
nation in all the fields of war ac- 
tivity where the knowledge and 
experience of the lawyer espe- 
cially qualify him ;that we particu- 
larly pledge ourselves to the Pres- 
ident, the Secretary of War and 
the Provost Marshal-General to 
man local exemption and district 
boards for the important and ad- 
ditional labors they are about to 
be called upon to perform in se- 
curing the additional military 
forces necessary to win the war; 
and, finally, we call upon all law- 
yers throughout the country not 
already engaged in war activity 
to put themselves into immediate 
communication either with the 
Committee on War Service of the 
‘American Bar Association or 
with their respective local organi- 
zations of the Bar or the legal ad- 
visory boards of their districts 
under the Selective Service Law 
and Regulations, to the end that 
every lawyer in the country shall 
be selected for service at home or 
abroad in the position or work for 
which he is fitted. 

The delegates are impressed 
with the thought that the Bar of 
the United States in its several 
communities should welcome as a 
patriotic and loyal duty and 
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should cheerfully assume the ob- 
ligation to render gratuitously to 
registrants under the Selective 
Service Law professional services 
contemplated by the Selective 
Service Law and Regulations for 
which the members of the Bar are 
especially qualified by reason of 
their professional equipment and 
experierice, and when services of 
a generally similar nature are ren- 
dered to men in the service mem- 
bers of the Bar should consider it 
a patriotic privilege to give their 
advice and professional aid with- 
out compensation, but we recog- 
nize that there may be extraor- 
dinary situations of business and 
legal complexity to which these 
observations do not apply. 

Resolved, That the Conference 
of Delegates of the American Bar 
Association and of State and local 
3ar Associations hereby recom- 
mends that the various State and 
local Bar Associations of the 
United States co-operate with in- 
dividuals, State and local Cham- 
bers of Commerce and other or- 
ganizations in the prevention of 
unnecessary litigation along the 
following lines: 

1. By issuing suitable literature 
and providing suitable speakers 
to address business organizations. 

2. By emphasizing the import- 
ance of clients consulting counsel 
freely before the facts upon which 
a dispute can arise have become 
fixed. 

3. By encouraging lawyers and 
laymen to co-operate in the prep- 
aration of the best possible legal 
instruments. 

4. By encouraging and by mak- 
ing known the fact that they are 
encouraging the settlement of dis- 
putes out of court as far as prac- 
tical, and 

5. By urging the Bar and busi- 
ness men generally to pull to- 
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gether in each locality for the pre- 
vention of unnecessary litigation. 

And in so doing it is further 
recommended that the work of 
the various State and local Bar 
Associations be, so far as practi- 
cal, co-ordinated and standard- 
ized, and that a special committee 
of five be appointed for that pur- 
pose. 

That a copy of the Rules for 
the Prevention of Unnecessary 
Litigation, referred to by Mr. 
Remsen, and a transcript of his 
address and that of Mr. Bern- 
heimer be sent out by this Con- 
ference, or by the American Bar 
Association, to all Bar Association 
presidents and secretaries in the 
country and to all Chambers of 
Commerce or similar boards, in 
order that the suggestions therein 
contained may be brought to the 
attention of those bodies. 

On motion of Mr. Story, it was 
voted to request the various State 
and local Bar Associations of the 
country to send in reports to the 
Secretary of the Conference, and 
that a summary of such reports 
be submitted by the Secretary at 
the annual meetings of the Amer- 
ican Bar Association. 

Resolved, That the time has 
come for the members of the 
American Bar in their respective 
States to reconsider the basis for 
the existing law upon the subject 
of contingent fees, and to con- 
sider whether all contingent fees 
should not by law be made sub- 
ject to summary review by a 
Court on the application of the 
client. 





OBITUARIES. 


Mr. GILBERT S. GRIGGs. 


Mr. Gilbert Snowden Griggs. of 
Camden at the time of his death, 
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slavery stood free, proud and gloriously happy. Today—is today, 
alone, inimitable, indescribable—the day of all days—the most fateful 
day, the greatest day, that ever dawned upon the land! Let all the 


world rejoice!” 


The results of the election in New Jersey were not surprising. 
The Governor had “made good,” to use a current phrase, being, in 
fact, one of the best Governors we have ever had. No one doubted 
his efficiency, and there was no cloud on his patriotism. His laudable 
ambition to become United States Senator, like that of Governor 
Wilson to become President, was interpreted as likely to bring honor 
to the State. His opponent, Mr. La Monte, was a clean man, but 
untried in a high political position. It is probable he, also, would 
have acted in a conscientious and patriotic manner had he been given 
a term as Senator, but the Governor had proved his spurs and the 
people knew it. We do not believe the result would have been dif- 
ferent if the President had kept his hands off and not asked for the 
election of strictly party candidates. That stirred up strife on the 
part of the opposition party and may have accentuated the majorities 
for Congressman in most of the Northern States, but it was inevitable 
that the complexion of Congress would be changed, and for a variety 
of reasons, not so much connected personally with the President, 
as due to immense expenditures and high taxation incident thereto. 
Both parties knew of this and, in a sense, were prepared for it. Now 
that real peace has been declared, it is of the greater importance 
that both sides keep level heads and act not as partisans but as lovers 
of their country and of mankind. Some there will be who will be 
as fierce partisans as ever, but we believe the majority of Congress- 
men and of other officials will see things as they are and act as in- 
telligent, patriotic men. The times that have so sorely tried men’s 
souls are past; now comes the time to try men’s heads and con- 
sciences; we must all prove that Might does not make Right. 


We have not entertained in the slightest the idea that Governor 
Edge is not eligible to the United States Senate, being elected thereto 
by the people and not appointed by the Legislature. Therefore it is 
no surprise to find Hon. Gilbert Collins, a former Justice of the Su- 
preme Court of this State and one of our ablest lawyers, furnishing 
the following opinion to the Governor on the subject: 

“I have examined the question of the eligibility of a Governor of 
New Jersey to be elected as Senator of the United States during the 
term for which he was elected Governor, and have reached the conclu- 
sion in favor of such eligibility. The restriction of Article 5, para- 
graph 8, of the New Jersey Constitution, is only upon an election by 
the Legislature, which was the method prescribed by the United 
States Constitution at the time of the adoption of the State Constitu- 
tion. That method has.been changed by the Seventeenth Amend- 
ment, and Senators are now elected by the people of the State. The 
oe of Article 5, paragraph &, is. not applicable to a popular 
election.” 
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Mr. Collins further expressed the opinion that it is not compe- 
tent for a State by its Constitution or otherwise, to impose restrictions 
on eligibility for election of United States Senators additional to those 
prescribed by the United States Constitution. He added, however, 
that it is not necessary to invoke this principle in disposing of the 
question presented. 

The same view was announced by former Attorney-General Rob- 
ert H. McCarter, of Newark, State Treasurer William T. Read, of 
Camden, Malcolm G. Buchanan, of Trenton, and Assistant Attorney- 
General Herbert Boggs. The opinions hold unanimously that under 
both the spirit and letter of the Constitution the Governor is eligible 
for the position. 


In New Brunswick someone obtained the printing on the ballots 
for the election on November 6th of a referendum as to Sunday mov- 
ing-picture shows. The matter was brought up before Mr. Justice 
Bergen, who promptly ordered the referendum stricken from the bal- 
lots, as having no standing under the election laws of this State, and 
as an attempt to submit to the voters that a criminal law (the Vice 
and Immorality Act) be set aside by a public ballot. The fact that 
the “entertainments” were to be given chiefly for the benefit, or rather 
amusement, of war-workers in the Ordnance Depot at Bonhamtown, 
New Jersey, cut no figure, of course, in the opinion of the Justice of 
the Supreme Court. 


30th in Newark and Trenton referendums were had at the same 
election (November 6th) upon the question of increasing the salaries 
of the members of the City Commission. In Newark the increase to 
the Mayor was proposed to be $750 and of other members of the Com- 
mission $500, and a similar or greater (we have not at this moment 
the figures) increase was proposed in Trenton. In both cases the 
voters voted “No” by large majorities. In many cities and boroughs 
in this State similar referendums as to increasing police or firemen’s 
salaries were carried by large majorities. The results show that the 
public is not averse to paying well for small-salaried officials, but 
draws the line at those receiving salaries which it deems sufficient to 
maintain a home in comfort and leave something over besides for 
those who properly look after their financial affairs. 


Mr. Justice Parker, on behalf of the Supreme Court, has filed an 
opinion (on November 7th), upholding the constitutionality of the 
Local Option law. The decision sustained the election under which 


” 


Blairstown Township, Warren County, voted “dry,” and invalidated 
similar elections held in Frelinghuysen Township, Warren County, 
and Wall Township, Monmouth County. The election in Wall and 
Frelingbuysen townships was set aside for irregularities in the pro- 
cedure, having no bearing upon the constitutional questions brought 
up in the three cases. Justice Parker first considered the constitu- 
tional question raised in the three litigations. Among these was the 
contention that the title of the Act is broader than it is long, and 
hence that the Act is invalidated under the constitutional provisions, 
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requiring that every law shall have but one object, which shall be 
expressed in its title. This contention, the Court held, was unsound. 
At this writing we have not seen the t¢xt of the opinion, but, as sim- 
ilar Acts have been held to be constitutional in so many of our States, 
we feel sure its reasoning must be on a parity with them. The objec- 
tors to such a law always appear to lose sight of the fact that the 
licensing of liquor is a permit, not a personal privilege to which any 
citizen is entitled as a matter of course and of right. It is a permit 
created by legislative enactment, and the power that permits it may 
take such permit away, or delegate the power to take it away by a 
referendum. “Home rule” is applicable to it, and in this country the 
Courts are everywhere sustaining “home rule” on the liquor ques- 
tion.” 


Only a’few of the townships, boroughs and villages voting on the 
liquor question under the Local Option Act voted “dry” at the elec- 
tion just past. The following are those which so voted, as we are at 
present advised: Rutherford, Riverside and Hillsdale, Bergen county, 
and also Orvil township; Marlton and also Evesham and Northamp- 
ton townships, Burlington county; Merchantville and Collingswood, 
Camden county; Califon, also Alexandria, Union, Clinton and Raritan 
townships, Hunterdon county ; Hopewell ard Hightstown, also Wash- 
ington and Ewing townships, Hunterdon county; Allentown. also 
Howell township, Monmouth county; Hanover township, Morris 
county ; North Plainfield, Franklin and Hillsborough townships, Som- 
erset county; Branchville and Hampton, also Green, Stillwater and 
Wantage townships, Sussex county; Hackettstown, also White and 
Greenwich townships, Warren county. At the same time about 60 
municipalities voted “wet.” 

Mr. Judge Trenchard, of the Supreme Court, has decided in the 
Long Branch case that in commission-governed municipalities the 
Mayor is elected for the full term of four years and cannot be ousted 
therefrom by his fellow Commissioners within that period. It is under- 
stood that the case will not be carried any higher, so that the opinion of 
the Supreme Court must be accepted as law. Regardless of the con- 
struction of the law this decision is one which commends itself to the 
common sense. If every City Commission may oust its Mayor with- 
out a referendum to the people (by which he may certainly be re- 
moved from office altogether if found unworthy), the door will be 
thrown wide open for deals and dickerings in the governing board 
which will not make for good government. The Long Branch 
case has been in the Courts since early in the year. Late in 1917 a 
Commissioner, John Guire, died, having been in charge of the depart- 
ment of streets and sidewalks. An election was held to provide a suc- 
cessor, the campaign being made on the theory that the new man would 
be street commissioner, and no other change in the Commissioners 
would be needed or be undertaken. After the new Commissioner, 
Isaac Woolley, had been inducted into office a combination was 
formed, with his help, which placed the Mayor, Marshall Woolley and 
Commissioner James Chasey in a minority of the Commission, and, 
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without any previous notice or discussion of the need of a change in the 
interest of good government, at a meeting on January 28, a resolution 
redesignating positions was offered, the resolution ousting the Mayor, 
putting in his place John W. Flock, and giving to the Mayor the de- 
partment of parks and public buildings, formerly in charge of Mr. 
Flock. Mayor Woolley refused to entertain the motion, whereupon 
the resolution was put and passed by the vote of three Commissioners 
out of the five. At the next meeting of the board Mayor Woolley 
entered a formal protest, claiming to hold the position of presiding 
officer and Mayor for the full term of four years from May, 1916, but 
he allowed Mr. Flock to act as presiding officer and Mayor, and the 
city’s business went along as usual. Then proceedings were taken by 
Mayor Woolley and, by a quo warranto action, the result is as above 
announced. 

“He whosoever prayeth maketh a merciful Judge,” so said the 
Supreme Court of Louisiana in State v. Shoemake, 78 Southern Re- 
porter, 240. The defendant objected to the Court opening with prayer. 
Justice Summerville, in an opinion on rehearing reversing the original 
holding, disposes of this objection in the following manner: 

“The Judge says that it is his custom to open Court each day with 
a prayer, general in its terms, and that the jury, and no particular 
officer of the Court, was mentioned in the prayer on the occasion re- 
ferred to. Since such was the custom of the Court, and no one was 
mentioned in the prayer, we fail to see how the prayer could have 
prejudiced the jury for or against the accused. A prayer for the 
Divine guidance in discharging the duties of the high office which the 
Judge administers would suggest to the mind that he who offered the 
prayer was a virtuous and a merciful man, and that those qualities, 
combined with a knowledge of law, would make of him a good Judge. 
It does not suggest injury being done to any one. The opening of 
Court with prayer by the Judge is not usual, but it is not forbidden. 
The crier of the Court usually performs that duty when he opens Court 
and cries, ‘God save the state and this honorable Court.’ No one has 
ever suggested that that officer had acted prejudicially or injuriously 
to an accused person, or to any one else who was before the Court.” 


It is interesting to know that the United States army is not 
only the best fed and the healthiest army in the world, but is also 
the best paid. The private soldier receives base pay at the rate of 
one dollar a day, which is ten times as much as the German soldier, 
nearly three times as much as the British soldier, and twenty-five to 
fifty times as much as the Italian soldier. Our Sergeants receive 
$1.27 a day, twice the pay of a British Sergeant, more than six times 
that of a French Sergeant, and between three and four times that of 
a German Sergeant. The General in the American army, which is 
the rank of General Pershing, receives $883.33 per month, twice the 
pay of a German General and a little less than twice that of a French 
General, but less than the base pay of a General in the British army, 
which is $1,380 a month. A Lieutenant-General in the American 
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army gets $750 a month, while the same officer in the British army 
gets $850; the other ranks of officers in the American army receive 
pay at a higher rate than officers in other belligerent countries. The 
following shows the base rate of pay per day of enlisted men of 


U.S. Great Britain France Italy Germany 
Private $0.36 $0.05 $0.02-.04 $0.10 


Private, Ist class.. .1. 50 O85 05-10 25 
Sergeant a 64 20 40-80 35 
Base rate of pay per month of Officers: 


U.S. Great Britain France Italy Germany 
Second Lieut... .$141.67 $39.00 $60.00 $0.30-.60 $30.00 
First Lieut 166.67 48.00 70.00 40-.70 38.00 
Captain 200.00 86.00 80.00 .60-.90 90.00 


Major 250.00 115.00 90.00 80 130.00 


Lieut. Col 291.67 135.00 165.00 95 170.00 
Colonel 333.33 145.00 142.00 1.26 176.50 
Brig. Gen 500.00 400.00 200.00 1.60 203.00 
Maj. Gen 666.67 525.00 300.00 1.90 260.00 
Lieut. Gen 750.00 850.00 aes: 2.40 267.00 
General . 833.33 1,380.00 490.00 ade 357.00 


“The Statute of Limitations,” writes Thomas Patterson, in “Case 
and Comment,” is a statute of repose, widely intended to prevent the 
assertion of stale claims where years may have caused the memory 
to become inaccurate, and the evidence of the transaction may no 
longer be available. Since it had to apply to all cases, it could make 
no distinction between the disputed claim and the admitted claim. 
Now assume that a client comes to you with an admission that he 
owes the claim, that he has secured indulgence and delay by appeals 
to the clemency of his creditor, such appeals always stopping short 
of such promise of payment as would toll the statute, and he has now 
succeeded in his purpose of having ‘the law pay his debt.’ It is not 
dificult to imagine details of this transaction that would present a 
picture so repulsive that no lawyer of conscience would identify him- 
self with a client of such distorted ethical views. For, after all, the 
lawyer is the client when he appears for him in court, and no reason- 
ing can justify him in making his own a case which shocks his moral 
sense. 





=< 


SEEING US WITH FRENCH EYES. 


Last month we noted how we looked in the eyes of the Scotch 
people. Now we publish the discovery the French have made of us. 
It is well to know how, as a result of the War, other people see us, 
and, as a matter of course, it is interesting to have a description from 
so noted a writer as Mr. Henri Lavedan, French Academedician, who 
wrote the following in a recent number of “L. Illustration :” 

“The war has been for all of us, as well for our allies and our- 
selves as for our enemies, the occasion for discoveries of all sorts. 
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good and bad, small and great. For us the chief and happiest of these 
will be found to have been the discovery of America. 

“Of course, we were not previously in complete ignorance of that 
quarter of the world; and yet, what was more serious than not know- 
ing it at all, while we fancied we knew it very well, our knowledge 
was, in fact, limited or false. Aside from the part we had, in a former 
century, in the establishment of the United States, regarding which 
we had certain notions, not always very accurate or complete, what 
did we know of distant America, with her immense territory and 
her countless people? Nothing, or next to nothing. We had re- 
tained, concerning her, an old stock of obsolete and absurd opinions, 
of unjust and false ideas. On the faith of memoirs and narratives, 
not always written in good faith, yet indifferently accepted by us, 
we had, despite available warnings and reproofs, constructed for our- 
selves an America of our own shaping and for our own amusement. 
[ dare not say it was in our own image or after our own fashion, 
yet it was in accord with our wishes, our theories, our viewpoints of 
interest, vanity, pride and spiteful criticism, an America of books, of 
the stage, of the novel, of amusing grandiosity, and also of a droll 
and unconventional picturesqueness; an America of adventures, of 
dollars, of revolvers, of steamships, and of railroad accidents. 

“The very few American types, narrowly reduced, which we 
recognized in our hurried and childish classification, were all, from 
eccentric millionaire to emancipated young girl, from philanthropist 
to ranchman, from farmer to business man, of a somewhat ridiculous 
character. We had seen no Americans except the tourist who comes 
and goes, who in seeking relaxation and recreation lays aside three- 
fourths of his true self to become quite another man, very different 
from, and often the opposite of, what he is in the full exercise of his 
genuine nature in his daily life of activity and struggle. And as to 
the Americans who, instead of hastening through our country, settled 
in the capital for months or years or even permanently, we had not 
appreciated that they were exceptional, were ‘substandard Amert- 
cans’ who had been eliminated from the violent and competitive 
existence over there, preferring the gentler and perhaps more frivolous 
life which they could live in our country, where their off-hand and 
original manners, their money, and their charity readily made them 
congenial and even popular. 

“But could these Americans, attractive and enjoyable as they 
were, serve us as perfect examples, as satisfactory types in the for- 
mation of an accurate generalization? Manifestly not; no more, 
indeed, than the very excellent and pleasing writings of authors of 
European mind, influenced by education, environment, profession, and 
national spirit, despite their desire to be scrupulous and frank in their 
observations, were able to afford us precise information. In order 
to appraise American men, or even to attempt an appraisal, it would 
have been necessary for us to see them in their home land. And 
we did not go there, or we went only in negligible number, because 
our fancy and our moderate ambition did not impel us toward un- 
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known lands of struggle and competition where the prospects fright- 
ened us. 

“America, for a long time, was in the thought of Frenchmen and 
Parisians nothing but the goal for men who were desperate or 
wretched or eager to make money, and for decayed gentlemen seek- 
ing fortunes through marriage, or perhaps a place of exile and dis- 
cipline for hot-headed, debt-ridden sons of good families. 

“It appears that War was necessary, even this World War, with 
the changes, the convulsions, the earthquakes, and the disturbances 
of opinions and ideas which it has produced among all peoples, 
whether participant or neutral, in order that, with all America cross- 
ing the water, her unanimity, represented by all classes and all ranks, 
bringing to us her industry, her troops, her wealth, her machinery, 
her methods, all the power of her complete organization and her 
unheard-of resources, we should so much as begin to have an ap- 
proximate notion of what she is, of what she signifies, of what she 
is capable, of what she is preparing to do and will certainly do. 

“It is from the day when she entered the War, throwing herself 
into it to win it, that we have had the feeling of having discovered 
her. Despite the progress we have made in our new and enthusiastic 
research, this does not mean that we may pride ourselves upon know- 
ing America merely because we have discovered her. Not too fast. 
She is reserving, for us and for the whole world, surprises of which 
she herself may not be able to escape the revelation; for it is possible 
to foresee that the effects of her extraordinary effort may surpass 
her own conception and be superior to what she has promised herself 
or hoped for. 

“The storm never knows, the evening before, how far it will go 
when it breaks loose on the morrow. So it is in regard to the creation 
and establishment of certain great moral and social organizations, 
where the accomplished fact goes further and higher than the pro- 
jected plan, beyond the boldest intentions. The ‘American architect,’ 
notwithstanding the solidity of his well-reasoned plans, does not, 
even when he believes he sees it in imagination, suspect the character 
of the future monument he is preparing to build, and of which he is 
laying the foundation in these momentous hours. Not until later in 
the years will his grandchildren and ours be able to appraise the im- 
portance and to measure the full greatness and the dizzy height of 
the edifice. In this field of effort he, also, will have built a skyscraper. 

“If we were nothing more than appreciative observers of his ex- 
traordinary work we should be amazed and enthusiastic; but we, 
even more than America herself, are interested in the undertaking 
of liberation resolved upon by our great friends. Is it not first for us, 
and before it could be for themselves and the world’s liberty, that 
they have determined to put their hand to the work? This thought, 
better than any other, should demonstrate to us the extent of their 
means and the quality of their devotion. It is in this way, by seeing 
what the American is doing here among us and for us, that we have 
finally been able to obtain a revelation of his true and attractive char- 
acter. The mortal dangers threatening us from all sides have been 
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for him, in coming to our help, the occasion for displaying the quick 
readiness of his loyalty and his friendship, and for us the occasion 
for making, with deep gratitude, a discovery which brings comfort 
and cheer. 

“From day to day, in sudden and torrential abundance, there 
have been disclosed to us the many admirable qualities of this cher- 
ished comrade, of this splendid ally. For the first time we have 
understood him. Without its being absolutely necessary for us to 
have gone across the sea to him, we have, in a sense, come back from 
over there with fullest proofs, seeing in spirit the limitless power of 
his activity. For this prodigious activity embraces all things at the 
same time with the same giant reach. The formation and dispatch 
of armies, the manufacture of materials and munitions, shops, docks, 
shipyards, railroads, telegraph and telephone systems, victualing, 
transport, airplanes, submarines, boats, trucks, refrigeration plants, 
Red Cross, and works of relief and charity by the thousand—all this 
goes, marches, rolls, carries, floats, arrives, spreads, rushes, and func- 
tions in ceaseless order, ever better, ever faster and stronger, in- 
creasing from day to day almost from hour to hour, in extension and 
accomplishment. 

“Such has been, for several months, our amazing discovery. It 
involves not only the incalculable material wealth and the physical 
resources of our vigorous millionaire friend, but also the far more 
powerful aid of his genius and his character, as well as the aid, at 
least as effective, of his sentiment and his will. We are discovering 
the greatness and the nobility of all the other treasures which are in 
him; his imperative and splendid sense of duty and of his mission 
and his role toward humanity, his apostleship of the public weal, his 
irresistible love of honor, of justice, and of right; his thirst for liberty, 
and the amount of energy that he can indefinitely continue to con- 
tribute to the service and the triumph of his ideal.” 





TERMS OF AUSTRIA’S SURRENDER. 


In order that our readers may refer hereafter to the matter and 
to make a permanent record of the complete downfall of Austria as a 
participant in the World’s War, we print below the full terms of her 
surrender to the Allies. The “Armistice,” so-called, being an actual 
surrender, went into effect November 4 at 3 P. M. 


Military Clauses. 


One—The immediate cessation of hostilities by land, by sea, 
and air. 

Two—Total demobilization of the Austro-Hungarian Army and 
immediate withdrawal of all Austro-Hungarian forces operating on 
the front from the North Sea to Switzerland. 

Within Austro-Hungarian territory, limited as in Clause Three, 
below, there shall only be maintained as an organized military force a 
[soldiery ?] reduced to pre-war effectiveness. 

Half the divisional, corps and army artillery and equipment shall 
be collected at points to be indicated by the Allies and United States 
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of America for delivery to them, beginning with all such material as 
exists in the territories to be evacuated by the Austro-Hungarian 
forces. 

Three—Evacuation of all territoriees invaded by Austria-Hungary 
since the beginning of the war. 

Withdrawal within such periods as shall be determined by the 
Commander in Chief of the Allied forces on each front of the Austro- 
Hungarian armies behind a line fixed as follows: From Pic Umbrail 
to the north of the Stelvio it will follow the crest of the Rhetian Alps 
up to the sources of the Adige and the Ejisach, passing thence by 
Mounts Reschen and Brenner and the heights of Oetz and Zoaller. 
The line thence turns south, crossing Mount Toblach and meeting 
the present frontier Carnic Alps. It follows this frontier up to Mount 
Tarvis, and after Mount Tarvis the watershed of the Julian Alps by 
the Col of Predil, Mount Mangart, the Tricorno, (Terglou,) and the 
watershed of the Cols di Podberdo, Podlaniscam, and Idria. From 
this point the line turns southeast toward the Schneeberg, excludes 
the whole basin of the Save and its tributaries. From Schneeberg 
it goes down toward the coast in such a way as to include Castua, 
Mattuglia, and Volosca in the evacuated territories. 

It will also follow the administrative limits of the present province 
of Dalmatia, including to the north Lisarica and Trivania, and to the 
south territory limited by a line from the (Semigrand) Cape Planca 
to the summits of the watersheds eastward, so as to include in the 
evacuated area all the valleys and water courses flowing toward 
Sebenico, such as the Cicola, Kerka, Butisnica, and their tributaries. 
It will also include all the islands in the north and west of Dalmatia 
from Premuda, Selve, Ulbo, Scherda, Maon, Paga, and Puntadura, 
in the north, up to Meleda, in the south, embracing Santandrea, Busi, 
Lisa, Lesina, Tercola, Curzola, Cazza, and Lagosta, as well as the 
neighboring rocks and islets and passages, only excepting the islands 
of Great and Small Zirona, Bua, Solta, and Brazza. 

All territory thus evacuated (shall be occupied by the forces?) of 
the Allies and the United States of America. 

All military and railway equipment of all kinds, including coal 
belonging to or within those territories, to be left in situ and sur- 
rendered to the Allies, according to special orders given by the Com- 
mander in Chief of the forces of the associated powers on the different 
fronts. No new destruction, pillage, or requisition to be done by 
enemy troops in the territories to be evacuated by them and occupied 
by the forces of the associated powers. 

Four—The Allies shall have the right of free movement over all 
road and rail and water ways in Austro-Hungarian territory and of 
the use of the necessary Austrian and Hungarian means of trans- 
portation. The armies of the associated powers shall occupy such 
strategic points in Austria-Hungary at times as they may deem 
necessary to enable them to conduct military operations or to main- 
tain order. 

They shall have the right of requisition on payment for the troops 
of the associated powers wherever they may be. 
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Five—Complete evacuation of all German troops within fifteen 
days, not only from the Italian and Balkan fronts but from all Austro- 
Hungarian territory. 

Internment of all German troops which have not left Austria- 
Hungary within the date. 

Six—The administration of the evacuated territories of Austro- 
Hungary will be intrusted to the local authorities, under the control 
of the allied and associated armies of occupation. 

Seven—The immediate repatriation without reciprocity of all 
allied prisoners of war and internal subjects of civil populations 
evacuated from their homes, on conditions to be laid down by the 
Commander in Chief of the forces of the associated powers on the 
various fronts. Sick and wounded who cannot be removed from 
evacuated territory will be cared for by Austro-Hungarian personnel 
who will be left on the spot with the medical material required. 


Naval Conditions. 


One—Immediate cessation of all hostilities at sea and definite 
information to be given as to the location and movements of all 
Austro-Hungarian ships. 

_ Notification to be made to neutrals that freedom of navigation 
in all territorial waters is given to the naval and mercantile marine 
of the allied and associated powers, all questions of neutrality being 


waived. 

Two—Surrender to the Allies and the United States of fifteen 
Austro-Hungarian submarines completed between-the years 1910 and 
1918, and of all German submarines which are in or may hereafter 
enter Austro-Hungarian territorial waters. All other Austro-Hun- 
garian submarines to be paid off and completely disarmed and to re- 
main under the supervision of the Allies and the United States. 

Three—Surrender to the Allies and the United States with their 
complete armament and equipment of three battleships, three light 
cruisers, nine destroyers, twelve torpedo boats, one mine layer, six 
Danube monitors, to be designated by the Allies and the United States 
of America. All other surface warships, including river craft, are to 
be concentrated in Austro-Hungarian naval bases to be designated 
by the Allies and the United States of America and are to be paid off 
and completely disarmed and placed under the supervision of the 
Allies and the United States of America. 

Four—Freedom of navigation to all warships and merchant ships 
of the allied and associated powers to be given in the Adriatic and 
up the River Danube and its tributaries in the territorial waters and 
territory of Austria-Hungary. 

The Allies and associated powers shall have the right to sweep 
up all mine fields and obstructions, and the positions of these are 
to be indicated. 

In order to insure the freedom of navigation on the Danube, the 
Allies and the United States of America shall be empowered to occupy 
or to dismantle all fortifications or defense works. 
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Five—The existing blockade conditions set up by the allied and 
associated powers are to remain unchanged and all Austro-Hungarian 
merchant ships found at sea are to remain liable to capture, save 
exceptions which may be made by a commission nominated by the 
Allies and the United States of America. 

Six—All naval aircraft are to be concentrated and impactionized 
in Austro-Hungarian bases to be designated by the Allies and the 
United States of America. 

Seven—Evacuation of all the Italian coasts and of all ports oc- 
cupied by Austria-Hungary outside their national territory and the 
abandonment of all floating craft, naval materials, equipment and 
materials, for inland navigation of all kinds. 

Eight—Occupation by the Allies and the United States of America 
of the land and sea fortifications and the islands which form the 
defenses and of the dockvards and arsenal at Pola. 

Nine—All merchant vessels held by Austria-Hungary belonging 
to the Allies and associated powers to be returned. 

Ten—No destruction of ships or of materials to be permitted 
before evacuation, surrender, or restoration. 

Eleven—All naval and mercantile marine prisoners of the allied 
and associated powers in Austro-Hungarian hands to be returned 
without reciprocity. 





TERMS OF GERMANY’S SURRENDER. 


One—Cessation of operations by land and in the air six hours 
after the signature of the armistice. 

Two—Immediate evacuation of invaded countries: Belgium, 
France, Alsace-Lorraine, Luxemburg, so ordered as to be completed 
within fourteen days from the signature of the armistice. German 
troops which have not left the above-mentioned territories within the 
period fixed will become prisoners of war. Occupation by the allied 
and United States forces jointly will keep pace with evacuation in 
these areas. All movements of evacuation and occupation will be reg- 
ulated in accordance with a note annexed to the stated terms. 

Three—Repatriation beginning at once to be completed within 
fifteen days of all the inhabitants of the countries above enumerated 
(including hostages, persons under trial or convicted). 

Four—Surrender in good condition by the German Armies of the 
following war material: Five thousand guns (2,500 heavy, and 2,500 
field), 25,000 machine guns, 3,000 ntinenwerfer, 1,700 airplanes (fight- 
ers, bombers—firstly, all of the D 7’s and all the night bombing ma- 
chines). The above to be delivered in situ to the allied and United 
States troops in accordance with the detailed conditions laid down 1n 
the note (annexure No. 1) drawn up at the moment of the signing of 
the armistice. 

Five—Evacuation by the German armies of the countries on the 
left bank of the Rhine. The countries on the left bank of the Rhine 
shall be administered by the local troops of occupation. The occupa- 
tion of these territories will be carried out by allied and United States 
garrisons holding the principal crossings of the Rhine (Mayence, 
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Coblentz, Cologne), together with the bridgeheads at these points of 
a thirty-kilometer radius on the right bank and by garrisons similarly 
holding the strategic points of the regions. A neutral zone shall be 
reserved on the right bank of the Rhine between the stream and a 
line drawn parallel to the bridgeheads and to the stream and at a dis- 
tance of ten kilometers from the frontier of Holland up to the frontier 
of Switzerland. The evacuation by the enemy of the Rhinelands (left 
and right bank) shall be so ordered as to be completed within a further 
period of sixteen days, in all, thirty-one days after the signing of the 
armistice. All the movements of evacuation or occupation are regu- 
lated by the note (annexure No. 1) drawn up at the moment of the 
signing of the armistice. 

Six—lIn all territories evacuated by the enemy there shall be no 
evacuation of inhabitants; no damage or harm shall be done to the 
persons or property of the inhabitants. No person shall be prosecuted 
for offenses of participation in war measures prior to the signing of 
the armistice. No destruction of any kind shall be committed. Mili- 
tary establishments of all kinds shall be delivered intact, as well as 
military stores of food, munitions and equipment, not removed during 
the time fixed for evacuation. Stores of food of all kinds for the civil 
population, cattle, &c., shall be left in situ. Industrial establishments 
shall not be impaired in any way and their personnel shall not be 
removed. 

Seven—Roads and means of communication of every kind, rail- 
roads, waterways, main roads, bridges, telegraphs, telephones, shall be 
in no manner impaired. All civil and military personnel at present 
employed on them shall remain. Five thousand locomotives and 150,- 
000 wagons in good working order, with all necessary spare parts and 
fittings, shall be delivered to the associated powers within the period 
fixed in annexure No. 2, and total of which shall not exceed thirty-one 
days. There shall likewise be delivered 5,000 motor lorries (camione 
automobiles) in good order, within the period of thirty-six days. The 
railways of Alsace-Lorraine shall be handed over within the period of 
thirty-one days, together with pre-war personnel and material. Fur- 
ther, the material necessary for the working of railways in the coun- 
tries on the left bank of the Rhine shall be left in situ. All stores of 
coal and material for the upkeep of permarent ways, signals, and re- 
pair shops shall be left in situ. These stores shall be maintained by 
Germany insofar as concerns the working of the railroads in the coun- 
tries on the left bank of the Rhine. All barges taken from the Allies 
shall be restored to them. The note (annexure No. 2), regulates the 
details of these measures. 

Eight—The German command shall be responsible for revealing 
within the period of forty-eight hours after the signing of the armis- 
tice all mines or delayed action fuses on territory evacuated by the 
German troops and shall assist in their discovery and destruction. It 
also shall reveal all destructive measures that may have been taken 
(such as poisoning or polluting of springs and wells, &c.) All under 
penalty of reprisals. 

Nine—The right of requisition shall be exercised by the allied and 
United States armies in all occupied territcries, subject to regulation 
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of accounts with those whom it may concern. The upkeep of the 
troops of occupation in the Rhineland (excluding Alsace-Lorraine) 
shall be charged to the German government. ; 

Ten—The immediate repatriation without reciprocity, according 
to detailed conditions which shall be fixed, of all Allied and United 
States prisoners of war, including persons under trial or convicted. 
The Allied Powers and the United States shall be able to dispose of 
them as they wish. This condition annuls the previous conventions 
on the subject of the exchange of prisoners of war, including the one 
of July, 1918, in course of ratification. However, the repatriation of 
German prisoners of war interned in Holland and in Switzerland shall 
continue as before. The repatriation of German prisoners of war shall 
be regulated at the conclusion of the preliminaries of peace. 

Eleven—Sick and wounded who cannot be removed from evacu- 
ated territory will be cared for by German personnel, who will be left 
on the spot with the medical material required. 

Twelve—All German troops at present in the territories which 
before belonged to Austria-Hungary, Rumania, Turkey, shall with- 
draw immediately within the frontiers of Germany as they existed on 
August 1, 1914. All German troops at present in the territories which 
before the war belonged to Russia shall likewise withdraw within the 
frontiers of Germany, defined as above, as soon as the Allies, taking 
into account the internal situation of these territories, shall decide that 
the time for this has come. 

Thirteen—Evacuation by German troops to begin at once, and all 
German instructors, prisoners, and civilians as well as military agents 
now on the territory of Russia (as defined before 1914) to be recalled. 

Fourteen—German troops to cease at once all requisitions and 
seizures and any other undertaking with a view to obtaining supplies 
oN for Germany in Rumania and Russia (as defined on Aug. 
1, 1914). 

Fifteen—Renunciation of the treaties of Bucharest and Brest- 
Litovsk and of the supplementary treaties. 

Sixteen—The Allies shall have free access to the territories evac- 
uated by the Germans on their eastern frontier, either through Danzig, 
or by the Vistula, in order to convey supplies to the populations of these 
territories and for the purpose of maintaining order. 

Seventeen—Evacuation by all German forces operating in East 
Africa within a period to be fixed by the Allies. 

Eighteen—Repatriation, withdut reciprocity, within a maximum 
period of one month in accordance with detailed conditions hereafter 
to be fixed of all interned civilians, including hostages (persons?) 
under trial or convicted, belonging to the allied or associated powers 
other than those enumerated in Article Three. 

Nineteen—The following financial conditions are required: Repa- 
ration for damage done. While such armistice lasts no public securi- 
ties shall be removed by the enemy which can serve as a pledge to the 
Allies for the recovery or reparation for war losses. Immediate resti- 
tution of the cash deposit in the National Bank of Belgium, and in gen- 
eral immediate return of all documents, specie, stocks, shares, paper 
money, together with plant for the issue thereof, touching public or 
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private interests in the invaded countries. Restitution of the Russian 
and Rumanian gold yielded to Germany or taken by that power. This 
gold to be delivered in trust to the Allies until the signature of peace. 

_ _ Twenty—Immediate cessation of all hostilities at sea and definite 
information to be given as to the location and movements of all Ger- 
man ships. Notification to be given to neutrals that freedom of navi- 
gation in all territorial waters is given tou the naval and mercantile 
marines of the allied and associated powers, all questions of neutrality 
being waived. 

_ Twenty-one—All naval and mercantile marine prisoners of the 
allied and associated powers in German hands to be returned without 
reciprocity. 

Twenty-two—Surrender to the Allies and United States of all 
submarines (including submarine cruisers and all mine-laying sub- 
marines), now existing, with their complete armament and equipment, 
in ports which shall be specified by the Allies and United States. 
Those which cannot take the sea shall be disarmed of the personnel 
and material and shall remain under the supervision of the Allies and 
the United States. The submarines which are ready for the sea shall 
be prepared to leave the German ports as soon as orders shall be re- 
ceived by wireless for their voyage to the port designated for their 
delivery, and the remainder at the earliest possible moment. The con- 
ditions of this article shall be carried into effect within the period of 
fourteen days after the signing of the armistice. 

Twenty-three—German surface warships which shall be desig- 
nated by the Allies and the United States shall be immediately dis- 
armed and thereafter interned in neutral ports or in default of them in 
allied ports to be designated by the Allies and the United States. 
They will there remain under the supervision of the Allies and of the 
United States, only caretakers being-left on board. The following 
warships are designated by the Allies: Six battle cruisers, ten battle- 
ships, eight light cruisers (including two mine-layers), fifty destroyers 
of the most modern type. All other surface warships (including river 
craft) are to be concentrated in German naval bases to be designated 
by the Allies and the United States and are to be completely disarmed 
and classed under the supervision of the Allies and the United States. 
The military armament of all ships of the auxiliary fleet shall be put 
on shore. All vessels designated to be interned shall be ready to 
leave the German ports seven days after the signing of the armistice. 
Directions for the voyage will be given by wireless. 

Twenty-four—The Allies and the United States of America shall 
have the right to sweep up all mine fields and obstructions laid by Ger- 
many outside German territorial waters, and the positions of these are 
to be indicated. 

Twenty-five—Freedom of access to and from the Baltic to be 
given to the naval and mercantile marines of the allied and associated 
powers. To secure this the Allies and the United States of America 
shall be empowered to occupy all German forts, fortifications, batteries, 
and defense works of all kinds in all the entrances from the Cattegat 
into the Baltic, and to sweep up all mines and obstructions within and 
without German territorial waters, without any question of neutrality 
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being raised, and the positions of all such mines and obstructions are 
to be indicated. 

Twenty-six—The existing blockade conditions set up by the allied 
and associated powers are to remain unchanged, and all German mer- 
chant ships found at sea are to remain liable to capture. The Allies 
and the United States shall give consideration to the provisioning of 
Germany during the armistice to the extent recognized as necessary. 

Twenty-seven—All naval aircraft are to be concentrated and 
immobilized in German bases to be specified by the Allies and the 
United States of America. 

Twenty-eight—In evacuating the Belgium coast and ports Ger- 
many shall abandon in situ and in fact all port and river navigation 
material, all merchant ships, tugs, lighters, all naval aeronautic appa- 
ratus, material and supplies, and all arms, apparatus and supplies of 
every kind. 

Twenty-nine—All Black Sea ports are to be evacuated by Ger- 
many ; all Russian war vessels of all descriptions seized by Germany 
in the Black Sea are to be handed over to the Allies and the United 
States of America; all neutral merchant vessels seized are to be re- 
leased; all warlike and other materials of all kinds seized in those 
ports are to be returned and German materials as specified in Clause 
Twenty-eight are to be abandoned. 

Thirty—All merchant vessels in German hands belonging to the 
allied and associated powers are to be restored in ports to be specified 
by the Allies and the United States of America without reciprocity. 

Thirty-one—No destruction of ships or of materials to be per- 
mitted before evacuation, surrender, or restoration. 

Thirty-two—The German government will notify the neutral gov- 
ernments of the world, and particularly the governments of Norway, 
Sweden, Denmark and Holland, that all restrictions placed on the 
trading of their vessels with the allied and associated countries, 
whether by the German government or by private German interests, 
and whether in return for specific concessions, such as the export of 
shipbuilding materials, or not, are immediately canceled. 

Thirty-three—No transfers of German merchant shipping of any 
description to any neutral flag are to take place after signature of the 
armistice. 

Thirty-four—The duration of the armistice is to be thirty days, 
with option to extend. During this period if its clauses are not carried 
into execution the armistice may be denounced by one of the con- 
tracting parties, which must give warning forty-eight hours in ad- 
vance. It is understood that the execution of Articles 3 and 13 shall 
not warrant the denunciation of the armistice on the ground of insuffi- 
cient execution within a period fixed, except in the case of bad faith 
in carrying them into execution. In order to assure the execution of 
this convention under the best conditions, the principle of a permanent 
international armistice commission is admitted. This commission 
will act under the authority of the allied military and naval Comman- 
ders-in-Chief. 

Thirty-five—This armistice to be accepted or refused by Germany 
within seventy-two hours of notification. 
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This armistice has been signed the Eleventh of November, Nine- 

teen Eighteen, at 5 o’clock French time. 
F. FOCH, 
R. E. WEMYSS, 
ERZBERGER, 
A. OBERNDORFF, 
WINTERFELDT, 
VON SALOW. 





THE “ DURATION OF THE WAR: ' ENGLISH VIEW. 


After four complete years of warfare, everyone is well aware of 
the interruptions and complications which the commencement of the 
War and its continuance have introduced into civil life. The cessa- 
tion of the vast conflict will give rise to a fresh set of problems in 
every sphere of activity. We are familiar with the prospect of these 
problems in economics and business generally ; the Minister of Recon- 
structions has been entrusted with the task of considering those sub- 
jects; and moreover, there are very many commentators at work 
writing about them and endeavoring to anticipate solutions of the 
difficulties that are now seen to be looming on the far horizon. 

Technical or ever trifling as it may seem at first sight, yet an 
essential matter for our reconstruction administration is the meaning 
of the term “period of the War;” how essential will appear later. In 
any event the Attorney-General some time ago appointed a com- 
mittee of Judges and King’s counsel to inquire as to the meaning of 
that and cognate expressions. This step was decidedly timeous and 
statesmanlike. The terms of reference to the committee so far as 
need be referred to here were these: 

(a) To inquire into the legal questions that may arise as to the 
determination of the date of the termination of the War for the pur- 
pose of the various acts, orders and regulations, the duration of which 
depends directly or indirectly upon that date; 

(c) To consider the effect of the termination of the War upon 
government and private contracts, and whether any legislative or 
other steps are necessary to assist in determining questions likely to 
arise in this connection; 

(d) To consider the effect upon contracts of apprenticeship and 
other arrangements for learning a trade or profession entered into by 
officers and men now serving in H. M. Forces of (1) voluntary accept- 
ance of a commission or enlistment, (2) compulsory service, and (3) 
the termination of the War; and to make any recommendations 
thereon which seem desirable. 

In obedience to that remit the committee issued three interim 
reports and a final report, the result of which we shall attempt to 
briefly state. First of all, however, they proceeded to define the term 
in question. The actual phrases used are numerous: “For the present 
War,” “for the period of the War,” “during the continuance of the 
present state of War in Europe,” “after the War,” etc., but nearly all 
the phrases lead to the question, when does the War end? And this: 
involves (1) What is meant by “the War” or “the present War,” and 
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(2) What is meant by the end of the War? As to (1) the Committee 
note that the actual belligerents have varied, but they think that a 
wide construction would be put upon “the present War;” and “that 
the War would be held to continue as long as this country, whether 
with or without her present Allies, or any of them, was at war with 
the present enemy powers or any of them, or any other enemy power 
who became such as a direct result of such war during the contin- 
uance of it.” As to (2) they assume that the War will be ended by a 
treaty or treaties of peace; but before the final stage is reached there 
will be successive steps—agreements for armistice, cessation of hostil- 
ities, articles of peace, agreement of terms, signature, ratification, and 
exchange or deposit of ratifications. But they say: 

“In our opinion, speaking of the legislation generally, the War 
cannot be said to end until peace is finally and irrevocably obtained ; 
and that point of time cannot be earlier than the date when the treaty 
of peace is finally binding on the respective belligerent parties, and 
that is the date when ratifications are exchanged.” 

Next, as to the first item of the remit, the immense mass of emer- 
gency legislation enacted since the commencement of the War, the 
Committee stated the problem thus: Can regulations made under the 
powers of Section 1 of the Defense of the Realm (Consolidation) Act, 
1914, to make regulations “during the continuance of the present War” 
for securing the public safety and the defense of the realm operate 
after the War? This, says the Committee, is a difficult question, 
which admits of various opinions, and might well be litigated up to 
the highest tribunal. In their opinion the true construction of the 
section is that the regulations so issued can only operate during the 
continuance of the War: “The purpose expressed is for securing the 
public safety and the defense of the realm, which, we think, mean the 
public safety so far as threatened by our enemies in the present War 
and the defense of the realm against those enemies.” In other words, 
the emergency powers exist only during the existence of the emer- 
gency, and they say: 

“The general result, therefore, is that, so far as any department 
of government or executive officer is exercising any power given by a 
defense of the Realm Regulation, such power will be lost on the day 
of the termination of the War. It follows that, if such powers were 
exercised after that date, the individual exercising them would be 
liable in a civil action for any infringement of rights, whether to per- 
son or property that he might commit, whether wilfully or not.” 

But however desirable it may be to get back to old conditions, 
this sudden cessation of existing powers might, and no doubt would, 
be productive of inconvenience, and the committee consider it clear 
that some extension of time for some of the powers will be necessary, 
and this will involve legislation. / 

With respect to government and private contracts, similar ques- 
tions will arise as to the meaning of terms used in them, referring to 
the duration of the War, and the committee think that if the Legis- 
lature give power to declare the date of the end of the War for pur- 
poses of emergency legislation, a similar power to declare a date for 
contracts and other instruments should be conferred. 
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The above gives a sufficient amount of the guiding principles at 
which the committee have arrived with regard to the two main items 
of their remit. As to the remaining point of their reference, the prob- 
lems involved are, the Committee say, administrative and not legal, 
and they make no recommendation with regard to them, on the as- 
sumption that the various trade, business and professional organiza- 
tions throughout the country will of their own accord deal with the 
matter. All the bodies concerned, they think, recognize the serious 
hardship inflicted on men by the interruption of their training, and 
are willing to alleviate it by such relaxation of their rules as seems 
compatible with the public interest—Donald Mackay in Central Law 
Journal. 





AMENDING THE CONSTITUTION. 


In and out of Congress, in the secular press, and even in legal 
publications, the right of Congress to propose amendments to the 
Constitution is discussed and questioned. At the meeting of the 
American Bar Association at Cleveland, August last, a very acri- 
monious debate grew out of a resolution condemning the submission 
of the Prohibition and Woman Suffrage Amendments to the Con- 
stitution. 

Many persons object to any amendment of the Constitution. 
That venerable instrument is properly regarded as a thing sacred to 
the memory of the Fathers who founded the Republic; hence many 
persons look upon it as a veritable Ark of the Covenant, which unholy 
hands must not so much as touch or disturb. Others who would not 
be willing to take such an ultra conservative position still point out 
that the Constitution was intended to be a Great Charter of general 
rights of the people and broad limitations upon governmental action; 
that it, therefore, should not be encumbered with provisions regu- 
lating morals or which have to do wholly with matters of merely 
local concern. 

What does the Constitution itself declare with respect to its own 
amendment? Article V provides that “the Congress, whenever two- 
thirds of the members of both Houses shall deem it necessary, shall 
propose an amendment to the Constitution.” 

This power to propose amendments is unlimited as to the time 
when an amendment shall be proposed, the character of the proposed 
amendment or the conditions under which such amendment may be 
submitted. The only doubt that seems to have arisen in the minds 
of some Senators is with respect to their own responsibility in the 
matter. The Constitution declares that whenever two-thirds of the 
members of both houses shall “deem it necessary.” What is meant 
by this? Suppose a member of either House believes in Woman 
Suffrage as a political doctrine, but does not believe the subject to 
be one for Federal cognizance, or does not believe that the time is 
ripe gr propitious, may he properly vote against the proposition to 
submit a Suffrage amendment to the Constitution? Or, on the other 
hand, suppose a member is personally opposed to Prohibition as a 
political doctrine, but is willing to admit that the Legislature of his 
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State desires the right to vote on the subject of such an amendment 
to the Constitution ; or suppose he is confident that if such an amend- 
ment were submitted it would be promptly adopted by the States, 
owing to peculiar conditions then existing, would he violate his oath 
to support the Constitution by voting in favor of the submission of 
such amendment? 

The questions just propounded are, of course, largely personal 
with each member of Congress, but it is interesting to follow the 
views of Congressmen respecting their obligation and responsibility 
to submit such amendments. Senator Gallinger contended, in the 
debate on the Suffrage amendment, that the Constitution required 
every Senator to vote his own convictions as to the merits of the 
amendment, while other Senators insisted that they were under ob- 
ligations to vote to submit amendments for which there was a wide- 
spread popular demand. ; 8 same 

With respect to the argument that the Constitution should not 
be further amended or at least should only be amended to enlarge or 
restrict its general powers and limitations, Bar Associations ought 
to be very careful how far they allow themselves to go in such direc- 
tion. In the successful opposition interposed by the Bar of the coun- 
try to the propaganda for the recall of Judges and judicial decisions, 
the argument was continually insisted upon that if the people were 
not satisfied with the decision of a Court holding that a certain law 
violated the Constitution, it was always possible for them, by the 
orderly processes of law, to amend their Constitution in any way 
they saw fit. It will not do for lawyers now to say to the people 
when some popular reform has been rendered impossible of accom- 
plishment by some provision of the Constitution that their effort to 
amend the Constitution to make their reform possible would be an 
improper and dangerous method of political procedure. As citizens, 
lawyers may well argue that the particular reform itself is improper 
and inexpedient, but to attempt to put insuperable barriers in the 
way of any such reform would undermine the people’s confidence in 
the sincerity of the profession. 

The lawyer is properly regarded as one of the leaders of public 
opinion in his community. On legal and political subjects, his advise 
is frequently consulted by his fellow citizens. His conservatism has 
done much to steady our youthful and vigorous democracy in times 
of great excitement. He is the one who always counsels moderation 
and careful public consideration of all proposed changes in the law, 
but he is always careful, if he is wise, never to question, as a lawyer, 
the supreme power of the sovereignty of the people, not only under, 
but over the Constitution. 

Still another question has been debated. How many votes are 
necessary to submit an amendment to the Constitution? Article V 
declares “two-thirds of the members of both Houses.” Does this 
mean two-thirds of those elected or two-thirds of a quorum? We 
should incline personally to favor the former interpretation if the 
latter interpretation had not been given to it by the Congress itself 
and by public acquiescence ever since the Constitution was adopted. 
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The very first Amendment to the Constitution was voted for by thirty- 
seven members of the House of Representatives, which was composed 
of sixty-five members elect. In 1898 the amendment providing for 
election of United States Senators by the people passed the House 
by a vote of 184 to 11, which was not two-thirds of the House mem- 
bership. On a point of order being made the speaker, in declining 
to sustain the point of order, said: “The question is one that has 
been so often decided that it seems hardly necessary to dwell upon it. 
The provision of the Constitution says ‘two-thirds of both Houses.’ 
What constitutes a House? A quorum of the membership, a majority, 
one-half and one more. That is all that is necessary to constitute a 
House to do all the business that comes before the House. Among 
the business that comes before the House is the re-consideration of a 
bill which has been vetoed by the President; another is a proposed 
amendment to the Constitution; and the practice is uniform in both 
cases that if a quorum of the House is present, the House is con- 
stituted and two-thirds of those voting are sufficient in order to 
accomplish the object.” 

We have not the space here to discuss the question raised by 
the provision in the proposed Prohibition amendment giving “con- 
current power to Congress and the several States to enforce this 
article by appropriate legislation.” Here is a very unusual provision 
and lawyers and Bar Associations have called attention to much 
possible confusion of State and Federal authority which this provision 
will cause. Here is indeed a proper subject upon which lawyers 
should be free to give their opinion in order to prevent in time any 
serious conflict that may flow from such a provision. It is easy to 
see why it was put in: to prevent the argument being advanced that 
the passage of the amendment would deprive the States of power 
to regulate or prohibit the liquor traffic. This argument would prob- 
ably have defeated ratification. 

These are some of the interesting questions being raised and dis- 
cussed respecting amendments to the Constitution. In this day of 
reconstruction it is not unlikely further changes will be proposed. 
Lawyers must be careful on the one hand not to oppose such changes 
simply because they are changes, nor on the other hand, to be in- 
different to such changes which they know will likely result disas- 
trously.—Mr. Alexander H. Robbins in Central Law Journal of St. Louts. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


City of Trenton v. The Trenton & Mercer County Traction Cor- 
poration. Complaint was made by the City of Trenton, by its Com- 
missioners (and also at the hearing by some Labor Unions and citi- 
zens) that for many years the city had been “endeavoring to induce 
the Trenton & Mercer County Traction Corporation to render ade- 
quate and proper service to the people of Trenton in the matter of 
trolley transportation, and that said company has failed to furnish 
such service in the following particulars,” specifying seven chief par- 
ticulars. The petition alleged further that the Townships of Ewing, 
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Hamilton, Lawrence, Princeton, Hopewell, and the Boroughs of 
Princeton, Hopewell and Pennington, all in the County of Mercer, and 
the Public Service Railway Company, a New Jersey corporation, 
would be affected by the relief prayed for against the Trenton & Mer- 
cer County Traction Corporation, and said municipalities and corpora- 
tion were, therefore, made parties defendant to the petition. Various 
measures of relief, covered by eighteen items were prayed for. Ina 
lengthy opinion referring to facts and costs the Board held that the 
conditions which it found to be much as represented, was due to: 
“1. Delays due to frequent opening of draw bridges and closing of 
gates at railway crossings. 2. Congestion of vehicular and car traffic 
on certain streets. 3. Lack of proper discipline among employés, 
especially platform men. 4. No layover time on many lines, especi- 
ally during rush hours. 5. Occupation of front platforms, steps, etc., 
of cars by passengers. 6. Suburban cars not equipped with signal 
lights. 7. Lack of proper maintenance of rolling stock. 8. Cars not 
provided with proper signs or devices for protecting life and limb. 9. 
Inadequate car barn and shop facilities, including equipment. 10, 
Operation of certain cars of improper design and insufficient capacity, 
particularly during rush hours. 11. Insufficient trackage facilities in 
certain localities. 12. Certain defects in track construction. 13. Cer- 
tain defects in overhead construction. 14. Improper maintenance of 
signal system. 15. Inadequate facilities for making emergency re- 
pairs to overhead line. 16. Certain needed repairs at power station. 
17. Improper and inadequate routing of cars. 18. Absolute lack of 
transportation facilities in certain localities. 19. Improper location 
and insufficient number of turnouts on one line. 20. Lack of mainte- 
nance of headways. 21. Too elaborate organization of company. 22. 
Improper location of car barn. 23. Abandonment of portion of certain 
lines. 24. Insufficient service on certain lines during rush hours.” 
This comment is added: “It appears that while certain of the 
above conditions, as for instance, delays at canal bridges and railway 
crossings and delays caused by vehicular traffic, are occasioned by 
circumstances beyond the control of the Trenton & Mercer County 
Traction Corporation; yet by far the majority of these conditions are 
subject to remedial action by the Company. Several of the conditions 
which are noted above have been either corrected since the investiga- 
tion by the inspectors of the Board or are now in process of correc- 
tion and therefore will not be discussed further.” The report made 
extensive directions to improve the service, ordered certain special 
work, and also made recommendations, as to which it said: “While 
the control of these matters (as recommended) is not within the juris- 
diction of the Board or of the Trenton & Mercer County Traction 
Corporation, yet the Board feels that some steps should be taken to 
relieve these conditions as far as it is practicable to do so. Co-opera- 
tion in these matters between the Company and proper authorities is 
suggested.” Report dated Sept. 24. Mr. George L. Record and Mr. 
Charles E. Bird for the Petitioner. Mr. M. P. Devlin for Labor Unions 
and various citizens. Mr. Frank S. Katzenbach, Jr., and Mr. E. M. 
Hunt for Respondent Company. Messrs. H. T. Satterthwaite, Alvin 
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W. Sykes, C. R. Ruhlman, J. C. Scudder and L. D. H. Gilmour for 
other Respondents. 


In Re Public Service Gas Company. Application for the approval 
of the Board of the issuance of $1,500,000 of capital stock of the com- 
pany to be sold at not less than par, “the proceeds of which are to 
be used for extensions to plant and to provide additional working 
capital for said Public Service Gas Company.” Appended to, and 
made part of the application, was a schedule showing the information 
required by Conference Ruling No. 13 of the Board. Two hearings 
were held, the petitioner presenting as witnesses its Comptroller and 
its Vice President and General Manager. Summarized, the issue pro- 
posed was to provide funds to the amount of $750,000 for construc- 
tion purposes and $750,000 to provide additional working capital. 
The conclusion arrived at was that $90,000 of the estimated proposed 
capitalized charges could not be allowed, but that a certificate of 
approval of the issue of $1,410,000 of the stock would be allowed. 
Report dated Nov. 6. Mr. L. D. H. Gilmour for Petitioner. Mr. L. 
Edward Herrmann for the Board. 


In Re People’s Water Company of Phillipsburg. Application re- 
questing the approval of an issue of 9,163 shares of capital stock of 
the par value of $10.00 each, amounting to $91,630, representing the 
assets of the Company, against which no securities have heretofore 
been issued, and to distribute the same, or the proceeds thereof to 
the stockholders. After a review of the facts and figures given, the 
3oard said: “While the surplus exceeds the amount of stock re- 
quested to be issued, it is the opinion of the Board that approval 
should not be given to the issuance of the full amount of stock re- 
quested, especially as a stock dividend, for the reason that during 
these abnormal times there should remain a larger amount of property 
represented by free surplus. Under all the circumstances we fix 
$60,000 as a fair amount of stock to be issued under this application. 
The net corporate income for the year 1917 and the estimated net 
corporate income for the year 1918 indicate that there will be ample 
funds to pay bond interest, and the company’s revenue will undoubt- 
edly be sufficient to insure reasonable dividends on a total stock 
issue of $168,370. The Board, therefore, will approve the issue by 
the People’s Water Company of Phillipsburg, New Jersey, of $60,000 
of its capital stock to reimburse it for the additions and betterments 
to plant and system not heretofore capitalized, with the understand- 
ing that its books of account shall be made to reflect the findings as 
to capital and the accrued depreciation thereon above set forth, and 
at the same time, will modify the certificate of this Board dated 
May 28, 1912, approving a proposed issue of common stock for 
$108,920, and the certificate dated December 3, 1912, approving the 
issue of bonds for $200,000 by cancelling the approval ef $91,630 par 
value of stock in the certificate of May 28, 1912, and by cancelling the 
approval of $100,000 bonds specified in the certificate of December 3, 
1912. The certificate of May 28, 1912, as modified, will therefore 
approve the issue of stock to the par value of $17,290, and the cer- 
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tificate of December 3, 1912, as modified, approve the issue of $100,000 
in bonds, all of which has heretofore been issued.” Report dated Oc- 
tober 29. Mr. Walter H. Walters for Petitioner. 


In Re Flemington Water Company. Authority was asked to 
issue $15,500 of 44% bonds and $10,000 or more of stock as a stock 
dividend. The Company was incorporated in 1859 with an authorized 
capital of $50,000, par value, of which $43,000 is outstanding, and it 
was proposed to increase the amount of authorized capital stock to 
$100,000. On the first day of July, 1914, a general mortgage of 
the property of the company was executed to secure an aggregate 
sum of $50,000 in bonds known as “First Mortgage 43 per cent. gold 
bonds,” of which amount $15,000 par value were issued for the pur- 
pose of refunding prior issues of bonds in the sum of $15,000; these 
bonds are outstanding. The finding was: “1. That the application 
of the Flemington Water Company for permission to issue $10,000 
or more of its capital stock as a stock dividend should be and is 
hereby denied. 2. That the application of the Flemington Water 
Company for permission to issue $15,500 of its first mortgage 4} 
per cent. gold bonds for the purpose of recouping the treasury for 
expenditures of capital account heretofore made of $12,221 and $3,300 
proposed to be made, should be granted; subject, nevertheless, to 
proper reports of expenditures as required by Conference Ruling 
Number Seven, and a certificate will so issue. 3. That the Company 
should make appropriate entries on its books of account increasing, 
as of December 31, 1917, the balance of $28,531.12 in account 216. 
Accrued Amortization of Capital, to the amount of $32,585 as of 
that date. Report dated Oct. 15, 1918. Mr. George K. Large for 
Petitioner. ' 





IN Re WILL OF DeREMER. 


(Essex Co. Orphans’ Court, October, 1918). 
Will— Residence of Testator—Insanity— Delusions. 


In the matter of the application to probate the alleged will of 
Jared R. DeRemer, deceased. 


Mr. Paul G. Roder, Proctor for Petitioner. 
Mr. Walter D. VanRiper, Proctor for Caveator. 
& 


STICKEL, JR., Advisory Master: The will of Jared R. DeRemer 
having been presented to the Surrogate for probate, and the Surro- 
gate, in view of the filing of a caveat by the son of decedent, having 
certified the will into the Orphans’ Court, the matter was referred 
to me as an Advisory Master to hear the same for the Court and to 
report thereon, and to advise what order or decree should be made 
thereon. 

Subsequently the parties selected me as a Special Master to 
take the testimony of their witnesses in Denver and Glenwood 
Springs, Col. 
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Many witnesses were heard there and the hearings continued 
here. The testimony is voluminous and the exhibits perhaps a hun- 
dred or more. 

The contentions of the caveator are four-fold: 

1. That decedent at his death was not in fact a resident of New 
Jersey but a resident of Colorado. 

2. That the will and testament was the result of undue influence. 

3. That the decedent at the time he executed the will was not 
of sound mind and was insane. 

4. That the decedent at the time he executed the will was seized 
and possessed of a delusion which made it impossible for him to 
execute a proper will. 

I will dispose of the contentions in order. 

1. The word “resident” as used in section 6 of the Orphans’ 
Court Act (3 Comp. Stat. 3822) refers to the permanent home or 
domicile of the decedent, and not merely his temporary residing place. 
In re Charles V. Burke, Digest of Opinions of Essex Co. Orphans’ 
Court Judges, p. 1134. 

The decedent left Colorado, after the death of his wife, and came 
to Newark to live with his wife’s sister whom he appeared to highly 
regard. He lived here about six years, returning once to Colorado in 
that time and being visited here by his son. He repeatedly declared 
Newark to be his home, rented his home in Glenwood Springs and 
came to Newark bringing all his belongings with him, together with 
a letter from his bankers introducing him as a valued customer of the 
bank. 

I am satisfied that DeRemer left Glenwood Springs and came 
to Newark, N. J., with the intention of ending his days here, and that 
at his death his permanent home was Newark, N. J. 

2. There is absolutely no proof of undue influence and this con- 
tention of the caveator can be dismissed with this statement. 

3. The burden of proving insanity is upon the person alleging it. 
This burden the caveator has signally failed to sustain, as a reading 
of the testimony will show. DeRemer was queer and did queer things 
at times, but there is no proof of general insanity. On the contrary, 
the proof establishes that both before and after the execution of the 
will the testator transacted all his banking and other business; that 
he sold and conveyed real estate and entered into agreements; that 
he was appointed administrator of his wife’s estate by the County 
Judge of Garfield County and discharged after accounting therefor 
before the Court; that he invented a water wheel and compiled a 
catalogue for such wheels; that he was regarded as a good business 
man; that his attorney and his assistant both took his acknowledg- 
ments to deeds on several occasions, without question; that his attor- 
ney, after DeRemer came to Newark, invited him to his wedding 
anniversary; that he applied for and was granted patents; that his 
banker gave him a letter of credit directed to any bank or banks 
introducing DeRemer as a valued customer of the bank; that he of all 
the residents of Glenwood Springs saw the possibilities of a certain 
site for dam and power purposes and located the site, later selling it 
to The Colorado Power Company, or some similar corporation, for 
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a large sum of money ; that he was able to and did draw and typewrite 
the will in question and to write brilliant letters; that his attorney 
sought this advice in various practical matters; and in general that 
he was well able to and did manage and care for his property and 
transact his own business. 

4. This contention is the principal one and the one upon which 
the caveator mainly relied. A delusion has been defined to be the 
mind’s spontaneous conception and acceptance as a fact of that which 
has no real existence, except in its imagination, and its persistent 
adherence to it against all evidence, a fixed belief, based upon supposed 
facts which exist only in the diseased imagination of the deluded per- 
son, persisted in against indisputable evidence of its falsity. Smith 
v. Smith, 48 N. J. Eq. 566; Kern v. Kern, 51 N. J. Eq. 574-586 ; Daven- 
port v. Davenport, 67 N. J. Eq. 320. 

But the term “delusions,” as applied to insanity does not mean a 
mere mistake of fact or being induced by false evidence to believe 
that a fact exists which does not exist; and a mistaken conclusion 
arrived at, upon consideration of existing facts, is not an insane delu- 
sion, although the facts may not justify the conclusion. Middleditch 
v. Williams, 45 N. J. Eq. 726; Davenport v. Davenport, supra. 

It is also important to distinguish between a will which is the 
product of a delusion and one which is the product of an aversion or 
prejudice, and a will will not be set aside on account of strong, violent 
and unjust prejudice of the testator exhibited in the disposition of his 
property made by his will, if such prejudice be not founded on delusion 
and does not show mental incapacity. Trumbull v. Gibbons, 22 N. J. 
L. 117; Lowe v. Williamson, 2 N. J. Eq. 82; In re John Gleespin, 26 
N. J. Eq. 523; Lewis’s Case, 33 N. J. Eq. 219. 

And the rule is entirely settled that a delusion, to have any effect 
upon a will, must have existed at the time of the execution of the will, 
and must be such as did or would be likely to influence the disposition 
made by the testator. Gilman v. Ayer, 47 Atl. Rep. 1049, 63 N. J. Eq. 
806; In re Baker’s Will, 90 Atl. Rep. 1009. 

The burden of establishing the existence of such a delusion at 
the time of the execution of the will, and that it did or would be 
likely to influence the disposition made by the testator, is upon the 
person alleging the existence of such a delusion, the caveator in this 
matter. Trumbull v. Gibbons, 22 N. J. L. 117. 

Applying these rules to the voluminous testimony, it will clearly 
appear that the caveator has not sustained his burden. 

I do not think it necessary to,discuss the facts, as to my mind 
they clearly show that the testator was of sound and disposing mind, 
memory and understanding when he executed his will; that he was 
not laboring under a delusion as defined by our decisions; that, as- 
suming the existence of such a delusion, it did not influence the testa- 
tor in the disposition of his property, as he gave to the caveator all he 
intended to give him; that he comprehended the property he was about 
to dispose of, the natural objects of his bounty, the meaning of the 
business in which he was engaged, the relation of each of these factors 
to the other, and the distribution that was made by the will. 

The will should be admitted to probate. 





THOMSON MACHINE CO. V. BROWN. 


THOMSON MACHINE CoO. v. BROWN. 


(N. J. Court of Chancery, July 11, 1918). 
Strikers—Injunction— Boycott—Injury to Complainant— Refusal of Employers to Mediate. 


Application by the Thomson Machine Company against Harvey 
W. Brown and others for a preliminary injunction pending suit. 


Mr. Addison Ely, Jr., for Complainant. 
Mr. Harry Unger for Defendants. 


LANE, V. C. (orally): The application is for a preliminary in- 
junction restraining, pending the suit, respondents, some of whom 
are striking employés of complainant and others members of Inter- 
national Association of Machinists, a Labor Union, from committing 
unlawful acts in connection with a strike which has been on at the 
plant of complainant since December, 1917. That some of the acts 
committed by respondents were unlawful is undoubted. They main- 
tain in close proximity to the plant of complainant a shanty upon which 
are placarded posters calling attention to the strike, denominating com- 
plainant as “unfair to labor,” and referring to employés of complainant 
as “scabs.” There was also posted upon the shanty a black list con- 
taining the names of those who worked for complainant, and there 
were handed to prospective employés of complainant cards containing 
similar statements to those placarded upon the shanty and other 


statements of similar nature. 

In an attempt to enforce their demands by coercion, the respond- 
ents, or some of them, communicated with users of the machines manu- 
factured by complainant (machines used in bakeries) and also with 
Labor Unions whose members worked with the machines and on the 
repair thereof indicating that complainant was unfair. The result was 
that various officials of other Unions communicated with complain- 
ant. A fair idea of the purpose of these letters is indicated by one 
received by complainant from Minneapolis purporting to be signed 
by the president and secretary of the Bakers’ Union. It contained the 
following statement: 

“As there are many of your machines used in the bakeries in the 
Twin Cities we hereby urge you to straighten up the machinists organ- 
ization, before we are compelled to take any active actions against your 
machinery in this locality.” 

And one received from Springfield, Mass., from the Bakery and 
Confectionery Workers’ International Union of America, which con- 
tains the following statement: 

“Hoping that the friendly relations between your company and 
the organized machinists and Union labor in general, will again be 
resumed in the near future, and that it will be possible for the bakers 
to again work with union-made Thomson machinery.” 

One received from the local of the same Union containing the fol- 
lowing statement: 

“Therefore it was voted, that the bakers of Local 317 refuse to 
work with a Thomson machine, or co-operate with the Thomson Ma- 


chine Co.” 
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It is impossible to read the letters without reaching the conclusion 
that it was the purpose of the respondents to coerce complainant by 
refusal of customers to buy its product and refusal of employés of 
customers to work with the product or to repair it. In the affidavit 
of respondent Brown there is a denial that any one was notified that 
complainant’s product was unfair and that no Union labor should use 
or work with said product. When counsel’s attention was brought 
to this statement and the fact that it was in direct conflict with the 
written evidence, the only reply was that the affiant meant that in so 
many words the statements were not made. Assuming that the entire 
affidavit of Brown is drawn in the same spirit, it is entitled to but little, 
if any, weight. Indeed, it is still a question in my mind as to whether 
proceedings should not be instituted to punish for perjury. 

No serious argument is made by respondents that the acts here- 
inbefore referred to were not illegal. They insist, first, that it does 
not appear that complainant is being injured. The free flow of labor 
is being obstructed, the complainant is being harassed in its business. 
If the threats, open and implied, of the various users of the machinery 
and workers thereon, are carried out, there will unquestionably be 
injury. This Court does not wait until there is actual injury; it pro- 
tects against anticipated injury. Second, respondents insist that the 
unlawful acts are not now being performed. So far as the placards 
are concerned, even after this Court ordered their removal, they were 
retained until a few days ago. So far as written communications are 
concerned, there is one as recent as April of this year. The strike is 
still on, and I think it reasonable to assume that unless restrained the 
unlawful practices will be continued. Third, it is argued that com- 
plainant refuses to agree to mediation, and that for that reason this 
Court ought not to interfere in its behalf. As I previously stated in 
this case, whatever the personal feelings of the Court may be, it has 
no power to coerce an employer into mediation. If coercion be proper 
in any event, it is not the function of the Court to apply it. 

There is a sharp line of division between complainant and re- 
spondents as to the reasons which induced complainant to refuse to 
submit to mediation or arbitration. Complainant is operating an open 
shop, and it charges that the Union insisted, before agreeing to mediate 
that complainant should agree to unionize its shop. This proposition 
complainant rejected. Respondents do not in terms deny that this 
was a condition precedent ; but, even if such a denial may be gathered 
from their papers, there is a question of fact which it is not for this 
Court, in dealing with the legal and equitable rights of the parties, to 
settle. The broad question of public or governmental policy which 
respondents seek to inject into this issue is one which must be left 
to some one tribunal. 

There will be an injunction against the continuance of the unlaw- 
ful practices heretofore referred to. With respect to picketing, there 
is not sufficient evidence now before me on that subject to warrant 
me in acting. Leave will be reserved to complainant to apply at any 
time for such relief as it may be advised is proper with respect to this. 
It seems to me that the injunction prayed for has clear support in 
George Jonas Glass Co. v. Glass Blowers’ Ass’n, 77 N. J. Eq. 219, 223, 
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79 Atl. 262, 41 L. R. A. (N. S.) 445, and Hitchman Coal & Coke Co. v. 


Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 62 L. Ed. 


1918B, 461. 


, Ann. Cas. 
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SUITS AGAINST CARRIER COM- 
PANIES. 


The following General Order 
issued by the United States Rail- 
road Administration at Washing- 
ton under date of Oct. 28, should 
be noted by all members of the 
Bar: 


GENERAL ORDER NO. 50. 


Whereas, by the Proclama- 
tions dated December 26, 1917, 
and April 11, 1918, the President 
took possession and assumed 
control of systems of transporta- 
tion and the appurtenances there- 
of, and appointed the under- 
signed, William G. McAdoo, Di- 
rector General of Railroads, and 
provided in and by said Procla- 
mations that “until and except so 
far as said Director shall from 
time to time otherwise by gen- 
eral or special orders determine, 
such systems of transportation 
shall remain subject to all exist- 
ing statutes and orders of the 
Interstate Commerce Commis- 
sion and to all statutes * * * * 
but any orders, general or spe- 
cial, hereafter made by said Di- 
rector shall have paramount 
authority and be obeyed as 
such ;” and 

Whereas, the Act of Congress, 
called the Federal Control Act, 
approved March 21, 1918, pro- 
vided that “carriers while under 
Federal control shall be subject 
to all laws and liabilities as com- 
mon carriers, whether arising 
under State or Federal laws or 
at common law, except in so far 
as may be inconsistent with the 
provisions of this Act or any 


other Act applicable to such 
Federal control, or with any or- 
der of the President ;” and 

Whereas, since the Director 
General assumed control of said 
systems of transportation, suits 
are being brought and judgments 
and decrees rendered against car- 
rier corporations on matters 
based on causes of action arising 
during Federal control for which 
the said carrier corporations are 
not responsible, and it is right 
and proper that the actions, suits 
and proceedings hereinafter re- 
ferred to, based on causes of 
action arising during or out of 
Federal control should be brought 
directly against the said Director 
General of Railroads and not 
against said corporations ; 

It is therefore ordered, that 
actions at law, suits in equity, 
and proceedings in admiralty 
hereafter brought in any court 
based on contract, binding upon 
the Director General of Rail- 
roads, claim for death or injury 
to person, or for loss and damage 
to property, arising since De- 
cember 31, 1917, and growing out 
of the possession, use, control 
or operation of any railroad or 
system of transportation by the 
Director General of Railroads, 
which action, suit, or proceeding 
but for Federal control might 
have been brought against the 
carrier company, shall be brought 
against William G. McAdoo, Di- 
rector General of Railroads, and 
not otherwise; provided, how- 
ever, that this order shall aot 
apply to actions, suits, or pro- 
ceedings for the recovery of fines, 
penalties, and forfeitures. 
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Subject to the provisions of 
General Orders numbered 18, 
18-A and 26, heretofore issued by 
the Director General of Rail- 
roads, service of process in any 
such action, suit or proceeding 
may be made upon operating offi- 
cials operating for the Director 
General of Railroads, the railroad 
or other carrier in respect of which 
the cause of action arises in the 
same way as service was hereto- 
fore made upon like operating 
officials for such railroad or other 
carrier company. 

The pleadings in all such ac- 
tions at law, suits in equity, or 
proceedings in admiralty, now 
pending against any carrier com- 
pany for a cause of action arising 
since December 31, 1917, based 
upon a cause of action arising 
from or out of the operation of 
any railroad or other carrier, may 
on application be amended by 
substituting the Director General 
of Railroads for the carrier com- 
pany as party defendant and dis- 
missing the company therefrom. 

The undersigned Director Gen- 
eral of Railroads is acting herein 
by authority of the President for 
and on behalf of the United 
States of America, therefore no 
supersedeas bond or other se- 
curity shall be required of the 
Director General of Railroads in 
any court for the taking of or in 
connection with an appeal, writ 
of error, supersedeas, or other 
process in law, equity, or in ad- 
miralty, as a condition precedent 
to the prosecution of any such 
appeal, writ of error, supersedeas 
or other process, or otherwise in 
respect of any such cause of 
action or proceeding. 


W. G. McADOO, 
Director General of Railroads. 
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UNUSUAL EXPENSE LIST. 


In Atlanta, Georgia, a John 
Wilson was defeated for County 
Commissioner at a primary elec- 
tion in September. Later, he filed 
a statement of his campaign ex- 
penses, which were as follows: 

“Lost 1,349 hours’ sleep think- 
ing about the election. Lost two 
front teeth and a whole lot of hair 
in a personal encounter with an 
opponent. Donated one beef, four 
shoats and five sheep to a county 
barbecue. Gave away two pairs 
of suspenders, four calico dresses, 
$5 cash and 13 baby rattles. 
Kissed 126 babies. Kindled 14 
kitchen fires. Put up four stoves. 
Walked 4,076 miles. Shook hands 
with 9,508 persons. Told 10,101 
lies and talked enough to make, in 
print, 1,000 volumes. Attended 16 
revival meetings and was baptized 
four different times by immersion 
and twice some other way. Con- 
tributed $50 to foreign missions 
and made love to nine grass wid- 
ows. Hugged 49 old maids. Got 
dog bit 39 times, and was de- 
feated.” 





HUMORS OF THE LAW. 


“Can any pupil tell where the 
Declaration of Independence was 
signed?” asked the teacher of the 
history class. 

“Yes’m, I can,” called little 
Jehnnie Baker. “It was signed at 
ee bottom.”—Ladies’ Home Jour- 
nal. 

The lawyer was trying hard for 
his client, and was setting the 
points out in a logical manner. 
There was one thing he was not 
clear about, and he asked: 

“Now, sir, you state that my 
client knocked you down, and 
then disappeared in the darkness. 
What time of night was this?” 
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“I can’t say exactly,” the plain- 
tiff answered with a smile. “Your 
client had my watch.”—E-xchange. 

Hon. Oscar Hallam, of Minne- 
sota, in an address before the Bar 
Association of that State, says: 

“We are fond of thinking that 
the law is a difficult and an ab- 
struse subject. But it is marvel- 
ous with what rapidity some 
young men master, if not its prin- 
ciples, at least its spirit. In the 
law school, with which I have had 
something to do, where there are 
not the best facilities perhaps for 
instruction, one young man who 
had been studying for only six 
months, was asked this question, 
or rather he undertook to answer 
this question on examination. The 
question was: ‘When does the 
statute of limitations start to run 
and what will stop it when it is 
started?’ His answer was, ‘The 
statute of limitations starts to run 
with the birth of an heir and it 
continues to run for two lives in 
being and twenty-one years.’ ” 





OBITUARIES. 


Mr. Cuaries C. McBaipre. 


Charles Clinton McBride, of 
Elizabeth, died at Ocean Grove, 
on Monday evening, Oct. 28th, 
after a prolonged illness, at the 
age of 71 years. 

Mr. McBride was born near 
Pluekemin, Somerset county, 
being the son of John and Rachel 
McBride. His father was a 
farmer and, in 1869, a Chosen 
Freeholder of the county. The 
son attended the ordinary public 
school, but, later, graduated from 
the College of the City of New 
York. For several seasons he 
was a school teacher in Somerset. 
Then he studied law and was ad- 
mitted as an attorney at the Feb- 
ruary Term, 1878. He began tv 
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practice law in Elizabeth, but 
soon finding this did not appeal 
to him as did journalism he be- 
came associated, in 1881, with the 
Elizabeth “Daily Journal” as a 
reporter. In 1887 he became its 
Editor and continued as_ such 
until 1903, when he joined the 
editorial staff of the Newark 
“Evening News,” with which 
newspaper he was connected at 
the time of his death, although 
inactive for the past year or two 
because of illness. 

Mr. McBride was affiliated with 
the First Presbyterian Church of 
Elizabeth, having been an Elder 
of it of long standing and Clerk 
of the Session. He was thor- 
oughly a Christian man and his 
counsel aid example will long be 
remembered by the Presbytery of 
Elizabeth. 

As an Editor we cannot speak 
in too high terms of Mr. McBride. 
He was industrious, devoted to 
his calling, high minded, clean. 
No “yellow journalism” for him! 
He made the Elizabeth daily in its 
editorial columns a model of fair 
dealing and strength. The New- 
ark “Evening News” well says of 
him editorially, that he was, when 
he became a reporter on the Eliz- 
abeth newspaper “a young man of 
high ideals and his personality 
was impressed upon the com- 
munity that he served as a rec- 
order of its current history. His 
advancement to the post of Editor 
of the ‘Journal’ was a _ recogni- 
tion of his trained talents and of 
the warranted conviction that he 
was a leader to be trusted. In 
the struggle ending in the driving 
out of the State of the racetrack 
gang and the adoption of the anti- 
gambling constitutional amend- 
ment he did effective work, and 
in that contest his influence be- 





352 


came statewide. He came to the 
stait of the ‘News’ fifteen years 
ago, with mature, but undimin- 
ished forcefulness, and in this 
more extended field he served to 
the end with a devotion that was 
an inspiration to those with 
whom he was associated. A 
Christian gentleman, a faithful 
citizen and a true friend—such 
was Charles C. McBride.” 

He leaves a widow, who was 
Miss Euphemie Florence Mac- 
donald, daughter of the late Mr. 
and Mrs. Hugh C. Macdonald, of 
Elizabeth. Besides the widow, 


he leaves a brother, Walter Mc- 
Bride, of Elizabeth, and these sis- 
ters: Mrs. William W. Lever, of 
Montclair; Mrs. Charles Henry 
and the Miss Anna and Florence 
McBride, all of Bound Brook. 


Mr. Joun H. Bonsa.t. 


Mr. John H. Bonsall, one of the 
younger members of the Bar in 
Morristown, died in that city on 
Oct. 27th, after a week’s illness of 
influenza, culminating in pneu- 
monia. 

The following resolutions by 
the Morris County Bar Associa- 
tion furnish the facts concerning 
his life and character: 

“The Bar Association of Morris 
county records with profound sor- 
row the death on October 27th, 
1918, of John H. Bonsall, a resi- 
dent of Morristown, New Jersey. 

“Mr. Bonsall was the son of 
James M. Bonsall and Alida B. 
Bonsall, who were for many years 
residents of Morristown. He was 
born Tune 12, 1880, and on June 
16, 1914, was married to Kath- 
arine Neilson, who, with their 
daughter, Katharine Bayard, sur- 
vives him. 

“Mr. Bonsall was admitted to 
the Bar of this State at the Feb- 
ruary Term, 1906, of the Supreme 
Court. While he was very active 
as a practitioner, he seldom ap- 
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peared in Court, confining his. 
practice mainly to office work and 
particularly to the handling of es- 
tates, in which he was especially 
proficient. 

“In character he was demo- 
cratic; he won for himself the en- 
tire confidence of all with whom 
he came in contact, and was held 
in the highest respect. His judg- 
ments were well founded and his 
opinion was often sought and 
readily relied upon by his asso- 
ciates. 

“His interests were many and 
varied. He never sought public 
office, but was an active figure in 
Morristown civic life, and his loss 
will be deeply felt by the entire 
community. He was a member of 
the First Presbyterian church of 
Morristown, New Jersey, and one 
of its Board of Trustees. He was 
one of the Board of Managers of 
the Morris County Savings Bank 
and of the Morristown Memorial 
Hospital, of which he was for a 
long time treasurer; also a mem- 
ber of the Board of Directors of 
the National Iron Bank, of Mor- 
ristown, and of the National 
Union Bank of Dover; a member 
and treasurer of the Washington 
Association and a Corporal in the 
Morristown Infantry Battalion. 

“In all of these several positions 

he was very active, and he 
brought to each a deep interest 
and marked ability. 
“ “His acts of charity and philan- 
thropy were very many, but he 
was so inherently modest that 
these were accomplished unos- 
tentatiously and with the least 
publicity possible. 

“Morristown has lost a sub- 
stantial citizen, whose place will 
not be readily filled, and this As- 
sociation has lost an active and 
interested member and friend.” 

Mr. Bonsall leaves a widow, 
Catherine Nelson, who was from 
Perth Amboy. 





